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One of the provisions of the new constitu- 
tion of the State of Mississippi was the sub- 
ject of contention before the Supreme Court 
of the United States in Williams v. State of 
Mississippi. The provision in question, to- 
gether with the laws passed pursuant thereto, 
prescribes the qualifications of voters and of 
grand and petit jurors and invests the ad- 
ministrative officers with a large discretion in 
determining what citizens have the necessary 
qualifications. It was claimed that this pro- 
vision was repugnant to the fourteenth 
amendment, the proof in the case showing 
that the law may operate as a discrimination 
against the colored race. The case was a 
criminal proceeding against a colored man 
for murder. The grand jury which indicted 
the defendant was composed entirely of white 
men. Motion was made to quash the in- 
dictment upon the ground that the laws by 
which the grand jury was selected are in 
effect repugnant to constitutional pringiples. 
It was not asserted or claimed that either the 
constitution of the State or its laws discrim- 
inate in terms against the negro race as to 
the privilege of sitting on juries, but this re- 
sult was alleged to be effected by the powers 
vested in certain administrative officers. The 
court, however, decided otherwise, holding 
that the provision cannot be held repugnant 
to the fourteenth amendment to the constitu- 
tion in the absence of proof of an actual dis- 
crimination in the case under consideration. 


Another interesting case recently before 
the highest court of the United States is 
Magoun v. Illinois Trust & Savings Bank, 
18 S. C. Rep. 595, wherein the legality of the 
Illinois Inheritance Tax is upheld, and the rul- 
jng of the Supreme Court of Illinois is affirmed. 
The court holds in substance that an inheri- 
tance tax is not one on property, but on the 
succession. The right to take property by 
devise or descent is the creature of the law, 
and the law may therefore impose conditions 
upon it. Hence the States may tax this priv- 
ilege, discriminate between relatives, and be- 
tween them and strangers, and grant exemp- 
tions, without contravening constitutional 








provisions requiring uniformity and equality 
of taxation, and without violating the provis- 
ion of the fourteenth amendment to the fed- 
eral constitution, securing to all persons the 
equal protection of the laws; that the provis- 
ion of the fourteenth amendment, forbidding 
the States to deny to any person within their 
jurisdiction the equal protection of the laws, 
does not require that the law shall have eqal- 
ity of operation, in the sense of an indiscrim- 
inate operation on persons, merely as such, 
but on persons according to their relation. It 
does not prevent the States from distinguish- 
ing, selecting, and classifying objects of 
legislation, within a wide range of discretion ; 
but a classification must be based upon some 
reasonable ground,—some difference which 
bears a just and proper relation to the classi- 
fication, and not a mere arbitrary selection; 
that the amount of property exempted from 
a State inheritance tax is entirely in the dis- 
cretion or the State legislature, and, whether 
much or little, does not render the law in- 
valid, as denying the equal protection secured 
by the fourteenth amendment; and tbat the 
provision of the Illinois inheritance tax law, 
imposing on legacies to strangers to the blood 
3 per cent. on legacies of $10,000 or less, 4 
per cent. on legacies between $10,000 and 
$20,000, 5 per cent. on legacies between 
$20,000 and $50,000, at 6 per cent. on all 
above $50,000, creates a reasonable classifica- 
tion, and is not a discrimination amounting 
to a denial of the equal protection of 
the laws. Mr. Justice Brewer refused to con- 
cur in the opinion of the court ‘‘so far as it 
sustains the constitutionality of that part of 
the law which grades the rate of the tax upon 
legacies to strangers by the amount of such 
legacies. If this were a question in political 
economy, 1 should not dissent, but it is one 
of constitutional limitations. Equality in 
right, in protection, and in burden is the 
thought which has run through the life of this 
pation, and its constitutional enactments, 
from the Declaration of Independence to the 
present hour. Of course, absolute equality 
is not attainable; and the fact that a law, 
whether tax law or other, works inequality in 
in its actual operation, does not prove its un- 
constitutionality. Merchants’ & Manufact- 
urers’ Nat. Bank v. Pennsylvania, 167 U. S. 
461, 17 Sup. Ct. Rep. 829. But when a tax 
law directly, necessarily, and intentionally 
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creates an inequality of burden, it then be- 
comes imperative to inquire whether this in- 
equality thus intentionally created can find 
any constitutional justification.’’ 








NOTES OF IMPORTANT DECISIONS. 


DEATH BY WRONGFUL ACT — INSTANTANEOUS 
DEATH.—In Matz v. Chicago & H, R.Co., 85 
Fed. Rep. 180, the United States Circuit Court, 
Western District of Missouri, considers with much 
care, section 2 of the Missouri Damage Act (Rev. 
St. Mo. § 4425), holding that the right of action 
under that statute to recover for death by wrong- 
ful act is an original and not a transmitted right 
and exists even where the death was instantaneous. 
The court reviewed at great length the Missouri 
decisions and says that while mere dicta of a State 
court concerning the construction of a statute of 
the State are not binding upon the federal courts, 
the uniform and contemporaneous action and 
opinion of the bench and bar of a State should 
have weight with the federal courts in construing 
a statute of the State. 





MARRIED WOMEN—SEPARATE ESTATE — CON- 
TRACTS.—In Brown v. McGill, 39 Atl. Rep. 613, 
decided by the Court of Appeals of Maryland, it 
appeared that a woman, in contemplation of mar- 
riage, conveyed all her property to a trustee, the 
income to be paid during life into her own hands, 
for her sole use, without power of anticipation. 
After the marriage she borrowed money by giv- 
ing a note under an agreement that it should be 
payable out of her separate estate, whether held 
in her own name or bya trustee. It was held 
that the income in the hands of the trustee was 
liable for the satisfaction of the note. One of the 
members dissented from the conclusion of the 
court. 





CRIMINAL Law — HOMICIDE—SELF-DEFENSE. 
—Appleton v. People, 49 N. E. Rep. 708, decided 
by the Supreme Court of Illinois, is an instructive 
case on the subject of self-defense in cases of 
homicide. It was held that an instruction in the 
words of the statute that if a person kill another 
in self-defense, it must appear that the danger 
was so urgent that in order to save his own life, 
or to prevent great bodily harm, the killing was 
absolutely necessary, and that the person killed 
was the assailant, or that the slayer had really and 
in good faith endeavored to decline any further 
struggle before the mortal blow was given, 
is not erroneous, where the jury are also in- 
structed that, if a person kill another in self- 
defense, it must appear that the danger was so 
urgent that, in order to save his own life, or to 
prevent his receiving great bodily harm, the kill- 
ing was absolutely necessary, and that a bare fear 
of these offenses shall not be sufficient to justify 
the killing; it must appear that the circumstances 
were sufficient to excite the fears of a reasonable 
person, and that the party killing really acted un- 





der the influence of these fears, and not in a spirit 
of revenge. 





FRAUDS. STATUTE OF—VERBAL SALE OF BUILD- 
ING.—In Brown v. Roland, 45 S. W. Rep. 795, de- 
cided by the Supreme Court of Texas, it was held 
that in the absence of evidence to the contrary, 
the owner of real estate, who puts an apparently 
permanent structure upon his land, will be con- 
sidered to have done so with the intent to make it 
a part of the land, and a verbal sale of such 
structure, without first severing it from the land, 
is void under the statute of frauds. The court 
said in part: ‘*The case before us does not call 
for an opinion as to the validity of a verbal sale 
by a tenant of machinery so attached to the free- 
hold by him that he has the right to detach and 
remove same, nor of such a sale by the owner of 
the land, who intended at the time of attaching 
same that it should not become a permanent ac- 
cession to the freehold. It seems to be generally 
held that in such cases, at least as to the former, 
the things attached, having never ceased to be 
personalty, can be conveyed without writing. 
The question for us to determine is whether Mont- 
gomery, the owner of the land, having placed the 
apparently permanent structures upon the same 
without any proved intent that they were not to 
be permanent accessions thereto, could subse- 
quently make a valid verbal sale thereof without 
having first severed them from the land. Weare 
of opinion that he could not. In the absence of 
eviderice as to his intention, the law presumes 
that the owner, in attaching improvements of this 
character to the land, does so ‘with a view toa 
lasting enjoyment of his estate, and for its con- 
tinued enhancement in value,’ and therefore same 
becomes a part of the land (Tifft v. Horton, 53 N. 
Y. 377; Hutchins v. Masterson, 46 Tex. 551; 
Jones v. Bull, 85 Tex. 136,19 S. W. Rep. 1031), 
and ‘a sale of it, even by the owner of the land, 
would be void, because in conflict with the statute 
of frauds.’ Hutchins vy. Masterson, supra. Since 
the verbal sale from Montgomery to Roland 
passed no interest, the subsequent deed executed 
by the former to Johnson and the trust deed exe- 
cuted by Johnson, and its foreclosure as aforesaid, 
passed the title to Brown, notwithstanding the 
verbal sale to Roland, the attempted verbal reser- 
vation of his rights at the time of the conveyance 
from Montgomery to Johnson, and the notice 
thereof to Brown at the date of said trust deed. 
The verbal sale being contrary to the statute as to 
Montgomery, in order to give him the full pro- 
tection of the statute it must be held that he could 
convey the property free of same, though his 
vendee, Jolinson, had full notice thereof, and, 
having conveyed the land by deed in general 
terms, without expressing any reservation of 
Roland's rights, such terms of the deed cannot be 
varied by ingrafting thereon such parol reserva- 
tion. Latham v. Blakely, 70 N. Car. 368; Bond 
v. Coke, 71 N. Car. 97; Madigan v. McCarthy, 108 
Mass. 376; Pierce v. George, Jd. 78; Burnside v. 
Twitchell, 43 N. H. 390.” 


P 


0. 1 





pirit 


ILD- 
, de- 
held 
rary, 
ntly 
con- 
ke it 
such 
and, 
ourt 
eall 
sale 
ree- 
and 
or of 
hing 
L ac- 
“ally 
mer, 
o be 
ing. 
ont- 
the 
ame 
yt to 
bse- 
hout 
are 
e of 
mes 
this 
toa 
:on- 
ame 
3 N. 
51 5 
31), 
ind. 
tute 
ince 
and 
ited 
‘xe- 
aid, 
the 
ser- 
nce 
tice 
ed. 
s to 
ro- 
uld 
his 
ind, 
eral 
of 

t be 
va- 
ynd 
108 
Vv. 


XUM 


Vou. 47 


CENTRAL LAW JOURNAL. 3 








PAROL EVIDENCE TO ADD COVE- 
NANTS, CONDITIONS, OR RESERV A- 
TLONS TO DEEDS. 


May a covenant, condition or reservation 
be added to a deed by parol? At first 
thought it would seem that the question must 
be answered in the negative, but the au- 
thorities are not harmonious. On the one 
side it is urged that the writing, like any 
other writing of agreement, must conclusively 
be presumed to express the entire agreement, 
especially as itis a sealed instrument of a 
formal and solemn character. But on the 
other hand it is argued that the parol evi- 
dence rule is based on the theory that parties 
entering into a written agreement are pre- 
sumed to make the writing the witness of their 
agreement, and to substitute it for their oral 
negotiations ; that a deed is notan agreement 
but merely the act of one of the parties, de- 
signed as the effectuation of an agreement 
and as an evidence and muniment of title, 
and that any covenant or condition may be 
added which is not necessarily contradictory 
of or inconsistent with that which is written 
in the deed ; as in the case of incomplete un- 
sealed agreements. Courts have gone along 
way in approving parol evidence as to the 
consideration clause, because that is a mere 
recital in the nature of a receipt; and follow- 
ing this theory some courts have allowed 
parol evidence of oral agreements on the part 
of the grantor, in the nature of covenants or 
conditions, made as ‘‘inducement’’ for the 
grantee to enter into the transaction. As a 
matter of course, those courts which deny 
the right of a party to annex a parol war- 
ranty to a sale of personalty evidenced by a 
writing—and these courts are in a great ma- 
jority—also exclude parol evidence offered 
to add a covenant of warranty to a deed, but 
this exclusion is not necessarily inconsistent 
with the admission of parol evidence to show 
a condition by way of ‘‘inducement.’’ A 
reservation also stands on a different footing 
from a covenant or condition, because where 
a deed grants the whole estate, parol evidence 
of a reservation clearly contradicts the writ- 
ing in that respect. It is also indisputable 
that if the deed speaks at all on the particular 
subject in question, parol evidence is incom- 
petent to change or add to what is thus 
writing. The only possible question seems 
to be whether parol evidence is competent 





when the deed is silent in respect to the par- 
ticular matter. In like manner, if the deed 
is executed in performance of a prior agree- 
ment in writing, which speaks on the particu- 
lar subject and does not appear to be incom- 
plete, parol evidence is not competent to add 
to or vary or contradict the written agree- 
ment. It will be sufficient to establish this 
point to cite a decision from Wisconsin, a 
court which has been very liberal in allowing 
parol evidence in respect to deeds. It has 
there been held,! that where a contract for 
the sale of land calls for a quitclaim deed, 
and provides that the vendee shall pay all 
taxes assessed on the land after a certain 
date, parol evidence is inadmissible to show a 
contemporaneous oral agreement, that the 
vendor contracted to pay all taxes assessed 
on the land prior to that date, in the absence 
of proof of any mistake or fraud in drafting 
the contract, or that it does not contain all 
that the parties interded should be inserted. 
The court, referring to the general parol evi- 
dence rule, observed: ‘‘The rule is not appli- 
cable where the writing does not attempt to 
state the entire agreement in respect to the 
subject-matter, nor where the parol agree- 
ment relates to some collateral matter, nor 
where there issa total or partial failure of 
consideration. The distinction is clearly 
pointed out in Frey v. Vanderhoof, 15 Wis. 
397; Hahn v. Doolittle, 18 Wis. 196, 86 Am. 
Dec. 757 ; Hubbard v. Marshall, 50 Wis. 322. 
The contract in this case has a stipulation in 
regard to taxes, and the presumption is that 
it contains all that the parties had agreed 
upon on that subject. So the direct effect of 
the parol agreement about paying the back 
taxes was to add a material condition to the 
contract as written. Now while it is well 
settled that parol evidence cannot be ad- 
mitted to contradict or vary the terms of a 
written instrument, yet it may be admitted 
to prove a collateral agreement connected 
with the stipulation in a deed, and in no re- 
spect repugnant to it. Conveyances are fre- 
quently made in execution of agreements 
which the conveyances themselves do not 
show ; and although no parol evidence would 
be admissible to change the legal effect of the 
conveyances themselves, yet it may be ad- 
mitted to show upon what consideration they 
were made, and to show the whole transac- 


1 Gilbert v. Stockman, 76 Wis. 62, 20 Am. St. Rep. 23, 
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tion, where the conveyances constitute only a 
part. Frey v. Vanderhoof, 15 Wis. 397. The 
learned counsel for the defendant has cited a 
large number of cases where that rule has 
been acted upon. Batterman v. Pierce, 3 
Hill, 171; Remington v. Palmer, 62 N. Y. 
31; Chapin v. Dobson, 78 N. Y. 74, 34 Am. 
Rep. 512; Taintor v. Hemmingway, 18 Hun, 
458; Peet v. Kent, 5 N. Y. St. Rep. 134; 
Adams v. Van Brunt, 11 N. Y. St. Rep. 659; 
Carr v. Dooley, 119 Mass. 294; McCormick 
v. Cheevers, 124 Mass. 262; Powelton Coal 
Co. v. McShain, 75 Pa. St. 238; and other 
cases where evidence was admitted to prove 
some independent or collateral agreement 
founded upon the consideration in the deed, 
or where the writing did not contain the en- 
tire contract made by the parties. But it is 
obvious that the principle of these decisions 
does not apply here, because the written con- 
tract bears no indication that anything was 
omitted therefrom, and is full and complete 
in and of itself. As we have said, the neces- 
sary effect of the proof of a parol agreement 
was to change the terms of the written instru- 
ment, which is complete and contains the 
stipulations of the parties; and when the 
parties stipulated as to the payment of certain 
back taxes, it is inconceivable that they 
should have failed to include the alleged 
agreement of the plaintiff in regard to them, 
if he had undertaken to pay any of them.’’ 
Laying aside the consideration of written 
contracts for deeds as distinguished from 
deeds themselves, and considering only the 
question of deeds in connection with prior 
oral negotiations, the weight of judicial au- 
thority strongly supports the proposition that 
‘‘parol evidence is incompetent to add any 
covenant to a deed, or to enlarge or contra- 
dict any covenant, or create a reservation.’’? 
To sum up briefly several of the decisions 
2 Browne on Parol Evidence, p. 335, citing Cook v. 
Combs, 39 N. H. 592, 75 Am. Dec. 241; Cabot v. 
Christie, 42 Vt. 121, 1 Am. Rep. 313; Marshall County 
v. Luwa, ete. Synod, 28 Iowa, 360; Bryan v. Swain, 56 
Cal. 616; MacLeod v. Skiles, 81 Mo. 595, 51 Am. Rep. 
254; Flynn v. Bourneuf, 143 Mass. 277, 58 Am. Rep. 
135; Martin v. Hamlin, 18 Mich. 358, 100 Am. Dec. 181; 
Raymond v. Raymond, 10 Cush. 184; Lloyd v. Farrell, 
48 Pa. St. 73, 86 Am. Dec. 563; Shenandoah Valley 
R. Co. vy. Dunlop, 86 Va. 346; Heffron v. Cunningham, 
76 Tex. 312; Chapflin v. Baker, 124 Ind. 885; Leonard 
v. Clough, 133 N. Y. 292; Johnson v. Walter, 60 Iowa, 
315; Tennessee, etc. R. Co. v. East Ala. Ry. Co., 73 
Ala. 426; Williams v. Searcy, 94 Ala. 360. And see to 


the same effect, Howe v. Walker, 4 Gray, 318; Head- 
rick v. Wisehart, 41 Ind. 87. 





cited in reference 1: In Cabot v. Christie, 
the attempt was to prove an oral warranty of 
the quantity of the land, made before the de- 
livery of the deed, which contained no war- 
ranty on that point. The court said: ‘‘It is 
true that the deed need not contain all the 
stipulations of the parties. For example, the 
agreements as to consideration and mode of 
payment need not be embraced in the deed, 
for the instrument purports to be the deed of 
but one of the parties. To add a new cove- 
nant by parol proof would be a palpable 
violation of the familiar rule that written 
contracts are not to be varied by parol testi- 
mony.’’ In Cook v. Combs and in Martin 
v. Hamlin the point was the same as in Cabot 
v. Christie. In Marshall County v. Iowa, ete. 
Synod, it was sought to engraft on the deed 
the condition of raising a certain amount on 
an endowment. In Bryan v. Swain the at- 
tempt was to show a parol agreement to con- 
vey a good title, where the deed contained no 
such warranty. In Raymond v. Raymond 
the attempt was to enlarge a warranty against 
all persons claiming against the grantor to a 
general warranty. In MacLeod v. Skiles it 
was held that where the deed warranted 
against all claims except certain taxes, parol 
evidence was incompetent to show that the 
grantor contemporaneously and orally agreed 
to pay such taxes. Andso in Gilbert v. 
Stockman, where the contract provided for 
the payment of prior taxes, proof of an addi- 
tional oral agreement to pay subsequent taxes 
was excluded. In Flynn v. Bourneuf proof 
that a few days before the execution of the 
deed the parties orally agreed that in consid- 

eration of the execution of the deed fora 
certain sum, the grantee should assume an 
assessment on the Jand for betterments, was 
excluded. In Lloyd v. Farrell the deed con- 
tained a special warranty against the acts of 
the grantors and his heirs, and evidence that 
the grantee had orally agreed to accept what- 
ever title the grantor had was held inadmis- 

sible. In Shenandoah Valley R. Co. v. 

Dunlap, the court shut out proof of the 
grantee’s agreement to furnish wagon-ways 

across the tracks on the grantor’s lands, al- 

though that provision was contained in the 

written contract for the deed. In Heffron v. 

Cunningham the attempt to prove an oral 

agreement to clear the title within a specified 

time was defeated, and so in Chaplin v. Baker, 
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as to removing anincumbrance. So in Leon- 
ard vy. Clough as to a parol reservation of a 
building. So in Johnson v. Walter as toa 
parol exception from a general warranty of a 
certain mortgage on the premises. In Ten- 
nessee, etc. R. Co. v. East Ala. Ry. Co., the 
deed reserved title in the grantor as security 
for the performance of all its conditions, and 
parol evidence of an agreement that would 
estop the grantor from asserting its title upon 
the performance of only one of such condi- 
tions was held inadmissible. In Williams v. 
Searcey, the contract provided that $7,000 of 
the purchase price was to be paid in ‘‘orig- 
inal ground floor or treasury stock’’ of a 
corporation into which the land was to be 
put by the purchasers ; in a suit by the seller 
on the contract, it was held that parol evi- 
dence was inadmissible to show the oral 
agreement that the land should be put in ata 
certain price, and if put in at a greater price 
the seller was to receive a greater amount of 
stock than $7,000. In Howe v. Walker, 
where there was only a special warranty, an 
oral promise to discharge an incumbrance not 
created by the grantor was held not prova- 
ble. In Headrick v. Wisehart, there was a 
quitclaim deed, and an oral promise by the 
grantor to pay the taxes already charged 
against the land was held unavailable. 

A curious case arose in Vermont where, 
before the deed was given, the grantor orally 
agreed to put up a barn on the premises at 
his own expense, with the privilege of using 
it in part and of moving it away when he 
chose, and in case of the grantee’s sale of the 
premises with the barn thereon the grantee 
was to pay him the cost of building it. The 
barn was built and the deed was given, but 
was silent on this subject. The grantee after- 
wards sold the premises. It was held that 
evidence of the oral agreement was inadmis- 
sible in an action by the grantor for the cost 
of the barn. The court concede that the in- 
tention of the parties must govern, ‘‘but the 
intention must be ascertained from the lan- 
guage of the deed itself, construed in the light 
of the attendant circumstances. An agree- 
ment resting in parol, contrary in its terms to 
the purport of the deed, cannot be said to be 
an attendant circumstance.’’® In Hickman v. 
Hickman, it was held that proof of a contem- 
poraneous oral agreement that the grantor 


3 Re Perkins’ Estate, 65 Vt. 313. 





was to remain in possession and enjoy the 
profits for eight years was incompetent, where 
the deed did not speak of that privilege. In 
Mattison v. Chicago, etc. R. Co.,* it was held 
that parol evidence was inadmissible to show 
that a deed of aright of way for a railroad 
was on the condition that the grantee was to 
construct and maintain farm crossings. The 
court said the effect of such evidence would 
be to change ‘‘the terms of the grant of the 
right of way from a full and complete convey- 
ance to one upon which was imposed the serv- 
itude of the appellee’s right of crossing, thus 
varying and modifying it in avery material 
portion.’’ In Woodford v. Foster,’ it was 
held that a reservation of a life estate may not 
be established by parol as against a deed in 
fee. The court said: ‘‘The obvious result 
of the evidence introduced to establish this 
claimed defense, if given, in effect was to re- 
duce the title conveyed by the defendant’s 
deed, and to carve out of an absolute title in 
fee-simple a life estate in the grantor. Thus 
the question is presented whether parol evi- 
dence was admissible for that purpose. That 
it was inadmissible under the general rule, 
prohibiting the admission of parol contempo- 
raneous evidence to contradict or vary the 
terms of a valid written instrument, there can 
be no doubt. It is, however, contended that 
the evidence was admissible under an excep- 
tion to the rule which. permits parol evidence 
when the original contract is verbal and entire 
and a part only is reduced to writing. The 
existence of this exception must be recog- 
nized, but evidence is not admissible under it 
which contradicts or varies the written instru- 
ment; to be admissible it must be consistent 
with it. Chapin v. Dobson, 78 N. Y. 74; 
Thomas v. Scott, 127 Jd. 133, 138. There- 
fore, the evidence was not admissible under 
that exception, because it was not consistent 
with, butin contradiction of, the deed. There 
is no claim that the deed was to be given full 
effect, and the plaintiff’s grantor to execute 
to the defendanta valid lease. The evidence 
shows that that was not contemplated. We 
are of the opinion that the evidence admitted 
fell within the condemnation of the general 
rule excluding parol evidence when in effect 
it would change or destroy the agreemeut be- 
tween the parties which they have reduced to 


4 42 Neb. 545. 
5 64 Hun, 147. 
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writing. This conclusion seems to be sus- 
tained by the authorities. Wilson v. Deen, 
74.N. Y. 531; Eighmiev. Taylor, 98 Id. 288; 
Snowdon v. Guion, 101 Jd. 458, 462; Long 
v. Millerton Iron Co., 101 Id. 638; Corse v. 
Peck, 102 Jd. 513; Sanders v. Cooper, 115 
N. Y. 279; Gordon v. Niemann, 118 Jd. 152; 
Englehorn v. Reitlinger, 122 Id. 76; Read v. 
Bank of Attica, 124 Id. 671; Thomas v. 
Scott, 127 Jd. 138. The case of Hutchins v. 
Hutchins, 98 N. Y. 56, was very similar to 
this in many respects. In that case it was 
held that a reservation of a life estate to the 
grantor could not be proved by parol when 
there was a deed in fee.’’ So in Canady v. 
Stiger,® where deeds of property were ex- 
changed while contractors were building 
houses on some of the property with the ex- 
pectation that the houses would be finished, 
but without covenants. in the deed to that ef- 
fect, and the contractors afterwards failed to 
finish and build the houses, it was held that 
the loss fell on the party who had accepted the 
deed without covenants therein to cover it. 
The court said (p. 454): ‘*The defendant, if 
he did not, bad the opportunity to make a per- 
sonal examination, and the evidence shows 
that when the deed was executed, at all events 
he knew that the house was not entirely fin- 
ished. The fact that it was unfinished was 
observable from the outside, and of course 
was patent from an inside view. The defend- 
ant received what he bargained for, and he 
had accepted a delivery of the deed and the 
property, and if it was notin the precise con- 
dition he expected he is foreclosed, in the 
absence of fraud or mistake, by the maxim 
caveat emptor.’’ In Armstrong v. Munday,’ 
a vendee covenanted to pay a certain sum for 
the lands, a specified amount thereof to the 
vendor, and certain amounts to A and B, re- 
spectively, as the vendor should direct at the 
time of executing the deed; the vendor di- 
rected a certain sum to be paid to A but noth- 
ing tobe paidto B. Held, that oral evidence 
was not admissible to show that the premises 
were incumbered by a mortgage given by the 
vendor to B, and that at the time of making 
the contract the vendor had orally agreed that 
the vendee might pay the amount thereof to 
B. Thecourt said: ‘‘Parol evidence, how- 
ever, cannot be received to control or change 


6 65 N. Y. 452. 
7 5 Denio, 166. 





what is in writing, and the covenant must be 
carried into effect, as it would be if such had 
been what was really intended by the parties.”’ 
This was an action of covenant by the vendor 
to recover from the vendee the amount paid 
by him to B, the deed having been executed 
and delivered. Consistently with this, it has 
been held by the same court that evidence of 
an oral agreement, on the part of a person 
since deceased, that in consideration of a 
conveyance to her in fee of land which was 
subject to her dower right, the property 
should revert to the grantors at her death, 
was incompetent as an infringement of the 
parol evidence rule and of the statute of 
frauds.* As to a parol reservation of grow- 
ing trees, in Smith v. Price,’ the court said: 
‘‘Under the contract of the sale and the de- 
livery of possession by Price to Smith, the 
latter became the owner of the trees as well 
as of the soil, and it would be a violation of 
the most familiar rules of evidence to receive 
proof of a verbal arrangement contemporane- 
ous with the written contract and impairing 
its legal effect. The parties, in executing 
the written instrument, deliberately made it 
the exclusive evidence of the terms of their 
agreement. This instrument shows a sale of 
the land in such terms as to pass the trees. 
No reservation is made, and to permit the 
vendor now to show that there was a verbal 
agreement for their reservation, would be to 
permit him to prove a verbal contract, incon- 
sistent with the legal import of that executed 
by the parties under their hands and seals. 
This the law forbids.’’ So as to a parol res- 
ervation of a growing crop.” A condition 
subsequent may not be attached to a deed by 
parol, as for example, the oral promise of a 
railroad company, grantee of a right of way, 
to build a station on the land conveyed, or to 
refrain from building a station ata given 
point on other land." There would seem to 
be a distinction between these cases, for in 
the former the promise was to do something 
in respect to the premises conveyed, and 
might be deemed a part of the consideration, 
but clearly not so in the latter, and the latter 
decision is in conflict with cases holding that 
an oral agreement not to carry on a given 

8 Henning v. Miller, 66 Hun, 588. 

9 Smith v. Price, 39 Ill. 30. 

10 Adams v. Watkins, 103 Mich. 431. 


U Galveston, etc. R. Co. v. Pfeuffer, 56 Tex. 66; 
East Line R. Co. v. Garrett, 52 Jbid. 183. 
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business within a certain distance of the 
granted premises is provable.” It has, how- 
ever, been held that where the grantee orally 
promised the grantor, as part of the consid- 
eration, to pay certain existing taxes on the 
premises, evidence of this is competent.” 
This line of decision, however, proceeds upon 
the familiar principle that the particular 
character or extent of the consideration may 
always be shown by parol. A good type of 
this class of cases is Ludeke v. Sutherland," 
where land was deeded as ‘‘containing 140 
acres, more or less,’’ and was paid for at the 
orally agreed price of $27 an acre, and the 
consideration stated in the deed was the 
amount of that quantity at that price. Be- 
fore the execution of the deed it was orally 
agreed that the land should be surveyed, and 
if it exceeded that- quantity the purchaser 
should pay for the excess, and if it fell short 
the vendor should refund for the deficiency, at 
that rate. The quantity proving to be in ex- 
cess, the vendor was held entitled to recover 
therefor on oral evidence of the agreement. 
The court said: ‘‘In such case the verbal 
agreement remains an integer in full force, 
and may be proved by parol unless the parol 
proofs tend to vary or modify the terms and 
legal effect of the writings which have been 
made in part fulfillment of the original agree- 
ment.’’ ‘*The deed does not purport to em- 
body the contract of the parties; it simply 
conveys the land in question in part fulfill- 
ment of the parol agreement. The statement 
of the consideration is in no sense a part of 
the terms of the deed, except in so far as it 
estops the matter from denying the effective 
force of the conveyance, upon the allegation 
that it was without consideration.”’ 

Now we come to the per contra side of the 
account, and here we find a number of very re- 
spectable and influential courts holding the in- 
ducement’’ doctrine, namely, that parol evi- 
dence may be given of agreements on the part 
of the grantor, not embraced or referred to in 
the deed, which were made to persuade the 
grantee to enter into the transaction. There 
is a manifest distinction between this line of 
decisions and those which concern the ex- 


Pierce v. Woodward, 6 Pick. 206. 

'3 Brackett vy. Evans, 1 Cush. 79; Laudman v. In- 
gram, 49 Mo. 212; Allen v. Lee, 1 Ind. 58, 48 Am. Dec. 
352. 

‘4 87 IH. 481, 29 Am. Rep. 66. 
ley, 158 Mass. 352. 


See Cardinal vy. Had- 





planation of the consideration clause. The 
latter concerns the motives which induced the 
grantor to sell; the former relate to the rea- 
sons which prevailed on the grantee to buy. 
As to the former there never has been any 
doubt or conflict of opinion to speak of ; as to 
the latter there has been sufficient lack of 
harmony to justify this particular examina- 
tion of the decisions and treatment of the sub- 
ject. Thus, for example, while negotiations 
for the purchase of land were pending, the 
purchaser called the vendor's attention toa 
sewer in construction in the abutting street, 
and asked him who was to pay for it, and he 
replied that he would. The deed warranted 
against incumbrances, but was silent as to the 
sewer. Parol evidence of the oral agreement 
was admitted.” In the same court the same 
was held as to a prior oral agreement to 
pay an assessment for grading.’ These cases 
contain no discussion of the point, and pro- 
ceed on the ground that the agreement was 
independent and for a consideration entering 
into the deed. They were cited and followed 
in a leading Wisconsin case," where it was 
held that damages by a breach of warranty 
of the quality of land may be proved by parol 
to defeat an action on a note for the purchase 
money, although the deed contains only the 
ordinary covenants and the agreement as to 
quality is notin writing. The same was held 
in Iowa.'® The court said in Green v. Bat- 
son: ‘‘As 4 general rule, when the contract 
of the parties is reduced to writing and is ap- 
parently complete, the written instrument is 
supposed to contain the whole contract, and 
it cannot be varied by parol. This perhaps 
is the universal rule in respect to contracts 
relating to personal property. But contracts 
in respect to the sale and conveyance of land 
form an exception to this general and salu- 
tary rule. It might be more proper to say 
that such contracts do not come within tLe 
general rule. Preceding the conveyance there 
is, of course, always an agreement of sale. 
The deed may contain a very small part of 
such contract. The deed is only made in 
execution of the contract. It does not at- 
tempt to state the entire agreement in respect 
to the subject-matter, but is merely adapted 
to transfer the title in part execution of the 
Carr v. Dooley, 119 Mass. 294. 
16 McCormick v. Cheevers, 124 Mass. 262. 


17 Green v. Batson, 71 Wis. 54,5 Am. St. Rep. 194. 
18 Saville v. Chalmers, 76 Lowa, 325. 
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contract, andis manifestly incomplete. Deeds 
are supposed to contain only the ordinary 
covenants of title, and seldom if ever contain 
a warranty in respect to the quality of the 
land. * * * This court has recognized 
this exception in respect to deeds of convey- 
ance, in Hahn v. Doolittle, 18 Wis. 196, 86 
Am. \Dec. 757; citing also Hubbard v. Mar- 
shall, 50 Wis. 326; Wood, Presump. Ev. 
5690; Whart. Ev. § 1026; Chapin v. Dob- 
son, 78 N. Y. 74, 34 Am. Rep. 512; Mil- 
ler v. Fichthorn, 31 Pa. St. 260; Ludeke v. 
Sutherland, 87 Ill. 481, 29 Am. Rep. 66.’’ 

In Buzzell v. Willard,” it was part of the 
contract of sale that the grantor should put a 
wheel into the mill. It was allowed to be 
proved by parol, although the deed was silent 
on the subject. The court apparently deemed 
the matter too elementary to justify discus- 
sion. The cases of Carr v. Dooley and 
McCormick v. Cheevers, seem to have been 
quietly overruled in a later Massachusetts 
case,” where Holmes, J., said: ‘‘It is enough 
to say,’’ of them, ‘‘that they were evidently 
not intended to overrule the‘decision in Howe 
v. Walker, 4 Gray, 318, that a covenant 
against incumbrances would exclude proof of 
a contemporaneous oral undertaking of a 
larger scope, upon the same consideration.’’ 
The New York, California and New Hamp- 
shire cases cited in that opinion are not at all 
in point. In a still later Massachusetts case,”! 
it was held that an agreement to grade a 
street and have water put into it, as an in- 
ducement for one to buy a lot bounded on it, 
is independent and collateral, which need not 
be included in the deed, but may be shown 
by parol. The courtsaid: ‘‘There are many 
cases in which this question has been pre- 
sented, and the decisions are not entirely har- 
monious. Thus,in Naumberg v. Young, 44 
N. J. L. 331, the court disapproved of the 
decisions in Morgan v. Griffith, L. R. 6 Exch. 
70, and Erskine v. Adeane, L. R. 8 Ch. App. 
756, in which cases it was held that an oral 
agreement by a lessor to destroy the rabbits 
might be proved. In an early Massachusetts 
case it was held that a lessor is not bound by 
an oral agreement to provide other and better 
accommodations than those stipulated for in 
the lease. Brigham v. Rogers, 17 Mass. 571. 

19 Buzzell v. Willard, 44 Vt. 44. 


20 Flyon v. Bourneuf, supra. 
21 Durkin y. Cobleigh, 156 Mass. 108, 82 Am. St. 


Rep. 436. 





And on a written contract of sale of goods, 
an additional warranty cannot be proved by 
parol. Whitmore v. Iron Co., 2 Allen, 52, 
58; Eighmie v. Taylor, 98 N. Y. 288. So 
where one by a written instrument agreed to 
sell out his business stand and stock of goods, 
it cannot be shown by parol that he also 
agreed not to engage in a similar business in 
the samé town. Doyle v. Dixon, 12 Allen, 
576; Wilsonv. Sherburne, 6 Cush. 68. On the 
other hand, in several cases more nearly re- 
sembling the present in their facts, it has been 
held that an additional oral agreement might 
be proved. Thus oral agreements by vendors 
of land requiring to be filled, that they will 
pay for the filling, have been held to be inde- 
pendent collateral agreements which might be 
enforced. Page v. Monks, 5 Gray, 492; 
McCormick v. Cheevers, 124 Mass. 262. The 
case of Graffam v. Pierce, 143 Mass. 386, 
was deemed to come within the same doctrine. 
It was determined in Ayer v. Manuf. Co., 
147 Mass. 46, that a manufacturer of goods 
who accepted a written order, with stipulation 
as to quality, price, rebate or claims for al- 
lowance, might be held on an oral agreement 
to advertise the goods. See also Willis v. 
Hulbert, 117 Mass. 151; Rennellv. Kimball, 5 
Allen, 356; Taylor Ev. §§ 1132, 1147. It 
seems to us that the case falls within the last 
class of decisions, and that the alleged agree- 
ment of the defendant should be treated as an 
independent collateral agreement. which need 
not be included in the deed.’’ Inthe note 
on Green v. Batson,” Mr. Freeman says: 
‘‘While these cases do not profess to depart 
from the general rule, which rejects parol evi- 
dence when offered to vary or enlarge a writ- 
ten contract, they seem to us to proceed to 
evade that rule, without suggesting any gen- 
eral test by which to determine when such 
evasion is proper. In fact, while professing 
to respect the rule, they refuse to apply it; 
and if they be judicially sound, we know not 
when the rule may not be held inapplicable, 
or whether the existence of the rule ought to 
be affirmed or denied with the more con- 
fidence. ‘They furnish additional proof that 
‘hard cases are quicksands of the law,’ in 
which quicksands the law is either hidden 
from sight or smirched beyond recognition.’’ 
I reiterate: it can scarcely be claimed that 
these cases are defensible on the doctrine of 
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explanation of consideration, for they do not 
purport to seek to show an additional consid- 
eration paid by the grantee, but something 
additional agreed to be given by the grantor 
for the same consideration. In Kluse v. 
Sparks,” it was held that ‘‘the true and fall 
consideration of a sale of land may always be 
shown by parol, and as the reservation of the 
emblements may enter into the consideration 
for, or constitute an inducement to, the sale, 
it is held that parol evidence is admissible to 
prove a reservation of the growing crops or 
emblements, notwithstanding the rule that 
such crops prima facie pass with the land.’’ 
The court cite a line of supreme court decis- 
ions of that State to this effect, in one of 
which (Heavilon v. Heavilon, 29 Ind. 513), 
the court said: ‘‘Now, suppose that the de- 
fendant, as a part of the consideration to the 
plaintiff for the land described in the deed, 
had agreed that the plaintiff should have a 
crop of wheat growing on another tract of 
land owned by the defendant, and had sub- 
sequently refused permission to cut and carry 
it away, would any one contend that the 
plaintiff could not recover of the defendant 
the value of the wheat? Or if, as in this case, 
the plaintiff had harvested the wheat without 
objection, that the defendant could recover 
back its value’ Does not the same principle 
apply to this vase? Can any logical reason 
be shown why itshould not? Admit that the 
deed, upon its delivery, conveyed the grow- 
ing wheat, still it was not a fixture which con- 
stituted permanently a part of the land; it 
was the subject of sale by parol, and what 
rule of law is there to probibit the defendant 
from making such sale a part of the same con- 
tract by which he would become the owner, 
or that would convert the deed into an estop- 
pel against parol proof of such sale? If, as 
alleged in the reply, the defendant contracted 
the wheat to the plaintiff as a part of the con- 
sideration of the land, then the execution of 
the deed was a performance of the contract 
on the part of the plaintiff, and entitled him 
to the wheat, and no question under the stat- 
ute of frauds, contended for by the appellee, 
could arise in the case.’’ The same court, 
earlier held that ‘‘undera deed of general 
warranty it may be established by parol that 
the grantee undertook to pay any particular 
lien or discharge any incumbrance, as part of 


*3 10 Ind. 444. 





the consideration, when the deed is silent on 
the subject. There is some conflict over this 
ralein other States, but it cannot be regarded 
as a debatable question in this State.’’™ 

A very interesting and far-reaching case 
has been decided in Connecticut to the effect 
that the grantor may show an oral agreement 
on the, part of the grantee that intoxicating 
liquors should not be sold on the premises, 
although the deed is silent on the subject. 
The court said: ‘‘It will be remembered that 
it is not the office of a deed to express the 
terms of the contract of sale, but to pass the 
title pursuant to the contract. Therefore, a 
parol agreement, being a part of the consid- 
eration for the sale, restricting the use of the 
premises in one particular, for a limited 
period, is not merged in the deed, and does 
not qualify or in any way affect the title to 
the land ; and the admission of parol evidence 
to prove such an agreement is no infringe- 
ment of the rule that parol evidence is not 
admissible to contradict, vary, or explain a 
written instrument.’’ And an injunction 
issued. The same doctrine prevailed in a 
case where the owner of adjacent lots orally 
assured several of his grantees that all build- 
ings were to be set back eight feet from the 
street, and a subsequent grantee of another 
of the lots purchased with notice of that re- 
striction ; it was held that the latter should be 
enjoined from building on that part of his lot, 
although his deed contained no such restric- 
tion. It has been adjudged in New York 
that the deed does not merge an agreement 
made after the execution of the deed and be- 
fore the delivery. Thus where the vendor, 
after the execution and before delivery, 
orally promised that if the vendee would ac- 
cept the deed and pay the purchase money, 
he would pay an assessment discovered to 
have been laid upon the premises, it was held 
competent to prove the promise by parol. 
The court said: ‘‘It is said that all agree- 
ments preceding the delivery of the deed were 
merged in the same. This position is not a 
sound one, for while all prior agreements 
may be merged in the deed when executed, 
it by no means follows that before the con- 
tract is fulfilled by a delivery and acceptance 
of the deed, conditions may not be made 
which are obligatory upon the parties. The 


24 Marris v. lles, 3 Ind. App. 579. 
2 Hall vy. Solomon, 61 Conn. 476, 29 Am. St. Rep. 218. 
2% Tallmadge y. East River Bank, 26 N. Y. 105. 
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deed being ready for delivery, and the plaint- 
iff ready to pay the money, they had a per- 
' fect right to exact, as a condition of fulfilling 
the contract, that the defendant should pay 
the assessment when it became due. This is 
not contradicting a written instrument by 
parol, but evidence of the terms upon which 
the money was paid and the conveyance de- 
livered. As the agreement in regard to the 
consideration was made after the deed was 
executed amd before the delivery, there could 
be no merging of this agreement in the deed. 
Murdock v. Gilchrist, 52 N. Y. 242.’’?7 

The foregoing review probably includes most 
of the prominent decisions on the point in ques- 
tion; at all events enough amply to show the 
trend of judicial opinion. It is evident that 
there is little disposition to contravene the 
parol evidence rule in its application to deeds, 
but that courts incline to regard the deed as 
the authoritative exposition of the contract 
for the conveyance of the land. So there is 
no doubt that a reservation may not be shown 
by parol, for that would contradict the tenor 
of the absolute grant of the premises. The 
same theory would logically be applicable to 
conditions tending to limit the use of the 
land, but here we see there has been some 
divergence. As to covenants, it would seem 
that nothing could be added by parol because 
the deed contains certain covenants and it 
must be implied that the parties intended to 
express all their covenants. Whether a cove- 
nant could be added to a simple quitclaim 
deed might be an interesting question, at 
least as susceptible of argument as many that 
infest the books, but it must be answered in 
the negative because the grantor is conclu- 
sively presumed not to intend to make any 
covenant. This leaves the matter of consid- 
eration, and here as we have seen there has 
been divergence on the theory that what the 
grantor orally promised is part of the consid- 
eration or ‘‘inducement’’ as the courts mildly 
term it. It would bedifficult, if not impossi- 
ble, to reconcile the decisions on this point, 
and we are therefore reduced to a choice, and 
here it seems to me that the doctrine of Green 
v. Batson, and of the Massachusetts cases 
holding similar views, is not so consonant 
with reasen and policy as that of the majority 
of the courts. It is said that these ‘‘induce- 
meuts’’ are merely collateral. In one sense 


27 Remington v. Palmer, 62 N. Y. 31. 





this ig true. They have no attachment to 
the land; they are mere promises to give or 
do something else in consideration of the 
grantee’s agreement to pay for the land. But 
are they not contradictory of the implications 
of the deed? The deed simply professes to 
convey the land, in a certain state, upon the 
considerations expressed in it as operating on 
the grantee’s mind; but the parol evidence 
would operate to show that this was not all 
that the grantor agreed to do, and thus in 
some sense would contradict the implications 
of the deed. It seems impolitic to leave a 
matter of such formality and solemnity open 
to the capricious understanding and uncertain 
recollection of men. By what process of rea- 
soning can it be held that where a deed 
covenants, for example, against no incum- 
brances except certain ones specified, it may 
be shown by parol that the grantor orally 
agreed to remove certain others, as, for in- 
stance, to pay certain taxes already a lien on 
the premises? or that he promised to open 
a road or putinadrain? If this kind of 
doctrine is justifiable in respect to warranty 
deeds, there is no process of logic by which 
it can be denied in case of quitclaim deeds— 
the ‘‘inducement’’ which persuaded the 
grantee to pay in the latter case is just as in- 
fluential as in the case of a warranty deed ; 
but we have not found any court robust 
enough to maintain any such doctrine. The 
fact that such decisions as that in Green v. 
Batson are made shows the growing tendency 
of some courts to relax the parol evidence 
rule in order to effect justice. But who can 
ever be sure, in the conflicts of human mem- 
ory, that justice is effected by departure 
from and disregard of the written witness? 
IRVING BROWNE. 
Buffalo, N. Y. 








MECHANICS’ LIENS—CONSENT TO ERECTION— 
WHEN IMPLIED. 


COURTEMANCHE v. BLACKSTONE VALLEY ST. 
RY. CO. 


Supreme Judicial Court of Massachusetts, Jan. 5, 1898. 


1. Where vendors retained the deeds as security for 
the price, the fact that they were aware that a build- 
ing was being constructed on the land, where they 
had nothing to do with the contract for its erection, 
did not give a person the right to a lien on the prop- 
erty for labor performed on the building during the 
time the deeds were withheld, under Pub. St. ch. 191, 
§ 1, which provides that any person to whom a debt is 
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due for labor performed by virtue of an agreement 
with, or by consent of, the owner, shall have a lien. 

2. During the time a vendor was retaining the deeds 
as security for the price, a building company, with 
the knowledge of vendee, engaged plaintiff to erect a, 
building thereon for the vendee. Shortly before the 
building was completed, the deeds were delivered to 
vendee, and recorded, and plaintiff, with the knowl- 
edge and consent of the vendee, completed the build- 
ing under the contract with the building company. 
Held, that the vendee thereby became a party to the 
entire contract, and plaintiff was entitled to a lien for 
all labor performed thereunder, except as to pre- 
viously existing rights of mortgagees and others. 


KNOWLTON, J.: Action by John A. Courte- 
manche against the Blackstone Valley Street- 
Railway Company to enforce a laborer’s lien. 
Submitted to the court on an agreed statement of 
facts. The heirs of Bridget Mulcahey contracted 
with the Worcester Engineering Company to sell 
land to the defendant, but retained the deeds 
thereto, as security for the price. The petitioner 
was employed by the Worcester Engineering 
Company to erect a building thereon for the de- 
fendant. The vendors and the defendant were 
aware that this building was being erected. 
Shortly before the completion of the building, the 
deeds were delivered to defendant, and recorded ; 
and the petitioner, with the consent of the defend- 
ant, completed the building under the contract 
with the Worcester Engineering Company. Judg- 
ment for plaintiff, and defendant appeals. 
Affirmed. This case is submitted on an agreed 
statement of facts, and no inferences can be drawn 
in favor of either party. Railroad Co. v. Wilder, 
137 Mass. 536; Mayhew vy. Durfee, 138 Mass. 584. 
The burden ison the plaintiff, and, unless the 
facts agreed are all that the law requires to estab- 
lish his case, he cannot recover. Until the build- 
ing was nearly completed, the heirs of Bridget 
Muleahey were the owners of the land on which 
it was erected. They had orally agreed with the 
Worcester Engineering Company to sell this land 
to the respondent, but they had nothing to do 
with the contract for the erection of the building. 
They gave the respondent no title, but, having 
prepared deeds, they held them as security for the 
purchase money until the barn was almost com- 
pleted. It does not appear that they authorized 
any work to be done on the land in such a way as 
to create a charge upon their interest in it, or 
consented to the erection of the building otherwise 
than upon the sole credit of the Worcester En- 
gineering Company, or of the respondent as the 
owner of it. All that appears is that they knew 
of the purpose to erect the building, and of the 
erection of it as the work went on. In this par- 
ticular the case seems to be covered by the decis- 
ions in Hayes v. Fessenden, 106 Mass. 228; Per- 
kins v. Davis, 120 Mass. 408, and Saunders v. 
Bennett, 160 Mass. 48, 35 N. E. Rep. 111. We are 
of opinion that not enough is stated to show con- 
sent of the heirs of Bridget Mulcahey, as matter 
of law, within the meaning of Pub. St. ch. 191, § 
I, and thus to bring the case within the decisions 





in which consent is held to be implied from the 
nature of the contract. See Hilton v. Merrill, 106 
Mass. 528; Davis v. Humphrey, 112 Mass. 309; 
Smith v. Norris, 120 Mass. 58; Carew vy. Stubbs, 
155 Mass. 549, 30 N. E. Rep. 219; McCue y. Whit- 
well, 156 Mass. 205, 30N. E. Rep. 1134; Borden 
v. Mercer, 163 Mass. 7,39 N. E. Rep. 413. Whether 
such consent could be inferred from the facts 
stated, if we were at liberty to draw inferences of 
fact, need not be determined. 

As the petitioner cannot maintain his lien on 
the ground of the consent of these heirs, the 
question arises whether he can have a lien for 
anything, and, if so. for how much, on the ground 
that the labor was performed or furnished by 
consent of the respondent owner. It is held in 
the cases first above cited that an interest under 
a parol agreement to purchase land is not enough 
to make one an owner who can create alien. It 
therefore follows that no lien was created prior to 
the delivery of the deed. But, on the delivery of 
the deed, the respondent became the owner, and 
a lien would exist for work done afterwards by its 
consent. A small part of the work was done 
afterwards. We think the facts presented should 
be interpreted as a statement that the work done 
after the delivery of the deed was done by the re- 
spondent’s consent. We also think that, under 
the facts stated, this consent applied to the doing 
of the work as a part of what was called for un- 
der an entire contract between the petitioner and 
the Worcester Engineering Company. In Davis 
v. Humphrey, 112 Mass. 309, in reference to sim- 
ilar facts, this language is used: *‘There is no 
question ‘hat Goodwin knew that Davis was 
building for Humphrey under some agreemen 
with him. Whether he knew the precise terms of 
the agreement is not important. Under these 
circumstances, his consent that Davis should 
build must be taken to be a consent that he should 
build for Humphrey as agreed upon; or, in other 
words, do all which his contract with Humphrey 
required. Such consent covers the work per- 
formed under such contract, and must be held to 
include that which had been done when the con- 
sent was given, as well as that which was after- 
wards done in completion of the contract.” A 
somewhat similar decision was made in Corbett 
v. Greenlaw, 117 Mass. 167. We are of opinion 
that under the facts of the present case, inasmuch 
as the respondent was the sole owner of the land 
by a record title when the last part of the peti- 
tioner’s work was done, and no other party was 
interested in it, the respondent’s consent to the 
continuance of the petitioner in the performance 
of his work under an entire contract should be 
held to be a consent to the whole work included 
in the contract, so as to have the same effect un- 
der the statute as if the owner’s consent had been 
given in advance. We do not intimate that its 
consent would be so construed as against the pre- 
viously existing rights of mortgagees or others. 
In Saunders v. Bennett, 160 Mass. 48, 35 N. E. 
Rep. 111, the report under which the case was 
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argued did not show whether the work was done 
under an entire contract or not; and the question 
whether the owner’s consent to the work done 
after he received the deed applied to that which 
was done before was not presented by counsel, 
nor considered by the court. Judgment af- 
firmed. 


Nore.—In Illinois, under the Act of 1874, a claim 
for a mechanic’s lien was not good unless the con- 
tract was made with the owner. Underhill v. Cor- 
win, 15 Ill. 556; Dawson v. Harrington, 12 Lil. 300; 
Burns v. Lane, 23 Ill. App. 504; Burkhart v. Reisig, 
24 Ill. 580; Witherell vy. Ohlendorf, 61 Ill. 283; Wood- 
burn v. Gifford, 66 Ill. 286; Tracy v. Rogers, 69 [Il. 
662; Mathes v. Dobschartz, 72 Ill. 488; Stowe v. 
O’Hara, 86 Ill. 58; Wendt v. Martin, 89 Ill. 139; 
Proctor v. Tows, 115 Ill. 188; Paulsen v. Mauske, 126 
Ill. 72; Campbell v. Jacobson, 145 Ill. 387; Austin v. 
Wohler, 5 Bradw. (Ill.) 300; Little v. Vredenburg, 16 
Ill. 189; Osgood v. Pacey, 23 Ill. App. 116; McGraw v. 
Storke, 44 Ill. App. 311. If a house was built upon an 
owner’s lot without his knowledge or consent, the 
builder could neither enforce a lien for it nor remove 
it. The law imposed no obligatiou upon such owner 
or abstain from its use. It became his, absolutely 
clear from all claims of everyone, whether the party 
who built it or his creditors, and any interference 
therewith was as much a trespass as if the owner had 
built and paid for it. Mathes v. Dobschartz, 72 Ill. 
438. This law was changed by the Mechanic’s Lien 
Act of 1895. Under this act, any person, by coatract 
with the owner of land, or with one whom such owner 
has authorized or knowingly permitted to improve 
the same, is entitled to a lien for the amount due. 
This provision of the law has not yet been passed 
upon by the supreme court. Ina suit brought in the 
circuit court of Cook county by Tattenberg & Jones 
v. Vernon C. Seaver et al., the law was attacked on 
the ground that it was not constitutional. Gibbons, 
J., said: ‘*The constitution of this State provides 
that no person shall be deprived of life, liberty or 
property without due process of law, and it is con- 
tended that the mechanic’s lien law of 1895 contra- 
venes this provision, and is, therefore, null and void. 
The statute assailed simply provides, in effect, that 
the owner of land who knowingly permits another to 
make improvements thereon shall be held to have au- 
thorized the same, and that having done so, the rea- 
sonable costs of such improvement shall be a lien 
upon the property soimproved. Believing this stat- 
ute should be liberally construed by the courts in 
order that every person who claims rights thereunder 
may be able to ascertain the nature and extent of 
such rights, I shall overrule the demurrer in this case, 
and hold that the law is proper and legitimate, and of 
legislative power.” 

Some Other States Have Similar Statutes.—Cali- 
fornia, New Jersey, North Carolina and Oregon have 
similar laws. Under California Civil Code, § 1192, the 
owner is liable for improvements made under a con- 
tract with a third partv, if he had actual knowledge 
thereof. West Coast Lumber Co. v. Apfield, 86 Cal. 
335. The interest of the owner of land may, under 
this statute, be sold on foreclosure of a lien for labor 
or materials furnished under a contract with a lessee, 
when the owner knew of the construction of the 
buildings and the contract. Haglan vy. Stufflebeem, 
87 Cal. 508. When a building was constructed at the 
instance #f the owner of a leasehold interest therein, 
with the knowledge of the owner, it was hela that the 
estate of the owner of the fee, as well as that of the 





owner of the leasehold, was subject to the lien. West 
Coast Lumber Co. v. Newkirk, 80 Cal. 275. In order 
to prevent a mechanic’s lien from attaching to the 
owner’s interest, when he has knowledge of a con- 
tract for improvements made by a third party, the 
owner is required to post a notice in a conspicuous 
place that he will not be responsible. Silvester v. 
Coe Quartz Mine Co., 80 Cal. 510. In Oregon, the 
notice must be posted three days after obtaining such 
knowledge. Allen v. Rowe (Oreg.), 23 Pac. Rep. 901. 

In Other States, Knowledge of the Contract not 
Sufficient.—In Arkansas, Connecticut, Massachusetts, 
Minnesota, Nebraska, New York, Pennsylvania, South 
Carolina and Wisconsin, a knowledge on the part of 
the owner that improvements are being made on his 
land does not render him liable for such improve- 
ments. It is necessary to show that he consented to 
have the improvements made in order to have a 
mechanic’s lien on the property. Galbreath v. David- 
son, 24 Ark. 490; Spaulding v. Thompson, etc. Soc., 27 
Conn. 573; Huntly v. Holt,58 Conn. 445; Lyon v. 
Champion, 62 Conn. 75; McCue v. Whitwell (Mass.), 
30 N. E. Rep. 219; Bradford v. Higgins (Neb.), 47 N. 
W. Rep. 749; Borden‘y. Thackara, 143 Pa. 171; Rossi 
v. MacKillar, 138 N. Y. Supp. 827; Cowen v. Paddock, 
17 N. Y. Supp. 387; Cook v. Goodyear (Wis.), 48 N. 
W. Rep. 860; Smith v. Gill, 37 Minn. 455. What 
amounts to a “consent,” under the statutes, is the 
question which most frequently arises. In general, 
the corsent of the owner of land to the erection of a 
building thereon, for thg purpose of constituting a 
basis for a mechanic’s lien for labor or services on 
such building, need not be express, but may be in- 
ferred from his silence or acquiescence, with knowl- 
edge that the improvements were in progress. Cowen 
v. Paddock, 17 N. Y. Supp. 387. A mechanic’s lien on 
the premises of a married woman, for the erection ofa 
building under a personal contract with her husband, 
whom the contractor supposed to be the owner, can- 
not be claimed under Conn. Gen. Stat. § 3018, on the 
ground that the building was erected with her ‘‘con- 
sent,”? where she has consented to the erection of the 
building on the husband’s express agreement to pay 
the expenses thereof. Huntley v. Holt, 58 Conn. 445. 
Consent of a wife authorizing a lien upon her prop- 
erty for work contracted for by her husband, under 
Conn. Gen. Stat. § 3018, requiring consent of the 
owner is not given by her consent that the work be 
done and her giving some minor directions where she 
supposed that it was being done at the expense of her 
daughter, who was to have a deed of the property 
subject to a life lease in the mother of part of it, and 
the contractor was informed that the daughter was to 
furnish the money for the improvements, and never 
gave the wife any notice that he expected her to pay. 
Lyon v. Champion, 62 Conn. 75. The failure of the 
owner and lessor‘of land to object and express dissent 
to the erection of a building thereon by the lessee, 


and his participating in the erection of the building - 


as agent of the lessee do not constitute a ‘‘consent”’ 
by him as owner within the meaning of the New 
York statute authorizing in such case a lien upon the 
land for materials furnished in the building. Havens 
v. West Side Eleetric Light Co., 17 N. Y. Supp. 589. 
An action to establish a laborer’s lien will not lie 
against the owner of property upon whose land 
plaintiffs went and began to labor without his per- 
mission, and who obtained an injunction against 
them as trespassers to prevent their further interfer- 
ence with the property. Bramblet vy. Lumsden, 80 
Ga. 707. One who contracts for the sale of his land, 
the deed to be given on payment of the purchase 
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price, the contract containing a stipulation that the 
vendee shall expend a certain sum in building} on 
the land, “consents” to the erection of building under 
Mass. Stat. ch. 191, § 1, so as to give a contractor en- 
gaged by the vendee a lien for labor for erecting a 
building on the land. McCue v. Whitwell (Mass.), 30 
N. E. Rep. 219. A vendor agreeing to make advances 
to his vendee for the erection of a building on the 
lands conveyed and to execute a conveyance when the 
foundations are laid, taking back a mortgage for the 


purchase price, and the advances thereby impliedly - 


authorizes the vendee to employ the necessary work- 
man and to procure the neeessary materials; and such 
labor and materials contracted for by the vendee are 
procured with the owner’s consent within the mean- 
ing of the statute giving a lien upon the owner’s in- 
terest in the land if the labor and materials are fur- 
nished with his consent. Curew v. Stubbs (Mass.), 30 
N. E. Rep. 219. 

In Other States the Contract Must be Made with 
the Owner or his Agent.—In Texas, only the owner or 
his agent can fix alien on land. Sayles’ (Tex.) Civ. 
Stat. art. 3164. Improvements by vendees in posses- 
sion under a written contract to purchase become a 
part of the land and belong to the vendors. Where the 
vendees never acquire title or right to the land within 
the period prescribed, and the vendees can incumber 
neither the land nor the improvements with liens. 
Galveston Exhibition Asso. v. Perkins (Tex.), 15S. 
W. Rep. 638. Soin Colorado and Missouri a contract 
to constitute the basis of a lien must be made with the 
owner or an authorized agent. Rico Reduction & M. 
Co. v. Musgrave (Colo.), 28 Pac. Rep. 458; Kansas 
City Planing Mill Co. v. Brundage, 25 Mo. App. 268. 
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1. ACCIDENT INSURANCE—Finding of Fact.—In an ac- 
tion on a policy of insurance providing against all 
bodily injuries induced by accidental means, except 
death or disability happening in consequence of dis- 
ease or bodily infirmity or by voluntary exposure to 
unnecessary danger, an alternative finding of fact by 
the appellate court that insured met his death in con- 
sequence of bodily disease or infirmity, or by reason 
of his voluntary exposure to unnecessary danger, is 
sufficient to support a judgment in favor of defendant 
insurance company.—TAYLOR V. METROPOLITAN ACC. 
Assn., Ill.,50 N. E. Rep. 115. 

2. ACTION—Splitting Cause of Action.—A general ac- 
count may be divided, and separate suits maintained 
forthe parts thereof, although it has been treated by 
plaintiffs as one cause of action in a former suit, which 
was discontinued.—PMELPS V. ABBOTT, Mich., 74 N 
W. Rep. 1010. 

8. ACTION BY INFANT—Parties.—Code 1873, § 2565, pro- 
vides that the action of a minor must be brought by his 
guardian or next friend, but the court can dismiss it if 
it is not for the benefit of the minor, or substitute his 
guardian or other person as next friend. Held, that 
the requirement to bring the action by guardian or 
next friend was not mandatory nor an absolute pre- 
requisite to jurisdiction.—PARKINS V. ALEXANDER, 
Iowa, 74 N. W. Rep. 769. 

4. ADMINISTRATION—Executors—Payment of Debts.— 
It is the duty of an executor to pay the debts of the es- 
tate out of the personal property, before he pays any 
legacy; and, where there is no deficiency cf personal 
assets, the real estate is not liable, unless the debt isa 
charge thereon.—FORD Vv. WESTERVELT, N.J., 40 Atl. 
Rep. 26. 

5. ADMIRALTY—Shipping — Limitation in Bill of Lad- 
ing.—A stipulation in a bill of lading against liability 
for loss or damage, unless ‘‘the action in which said 
claim shall be sought to be enforced shall be brought 
within three months after said loss or damage occurs,” 
is forbidden by norule of law, nor by any considera- 
tion of public policy, and, like any other term of the 
agreement, will be presumed to have had the full as- 
sent of both parties, and will be regarded as reason- 
able, unless the contrary be made apparent.—GINN Vv. 
OGDENSBURG TRANSIT Co., U.S. C. C. of App., Seventh 
Circuit, 85 Fed. Rep. 985. 

6. ADOPTION OF MINOR — Heirshiv.—The adoption of 
a minor under Code 1880, § 1496, requiring the benefits 
to be conferred to be specifically set out, does not in- 
clude heirship as a benefit, unless specifically con- 
ferred.—BEAVER V. CRUMP, Miss., 23 South. Rep. 432. 

7. ADVERSE POSSESSION — Color of Title.—Though a 
deed made under a void degree fails to pass absolute 
title, inthe absence of fraud it constitutes color of title, 
under which the grantee may acquire title by limita- 
tions.—SEXTON V. BARKER, Ii1.,50 N. E. Rep. 109. 

8. ADVBRSE PossEssiON—Instructions.—To establish 


_ title to real estate by adverse possession, there must 


have been maintained, by the party asserting title, an 
actual, continuous, notorious, adverse, and exclusive 
possession of the premises, under claim of ownership, 
during the statutory period of 10 years.—CHIcaeo, B. 
& Q. R. CO. Vv. SCHALKO!IF, Neb., 74.N. W. Rep. 826. 

9, ANIMALS—Larceny—Doys.—A deg is the subject of 
larceny, being comprehended within the term “chat- 
tels,” as used in Code 1873, § 3902, defining such crime. 
—HaMBY V. SaMsON, Iowa, 74 N. W. Rep. 918. 

10. APPEAL—Oral Argaments— Constitutional Law.— 
The constitutional provision (Bill of Rights, § 24) 
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which declares that “the right to be heard in all civil 
cases inthe court of last resort, by appeal, error, or 
otherwise, shall not be denied,” does not prevent this 
court from prescribing such reasonable rules as are 
deemed essential to the prompt and orderly disposi- 
tion of causes brought here for review; nor isthe re- 
fusal to permit oral arguments violative of the consti- 
tution.—SCHMIDT V. BOYLE, Neb., 74 N. W. Rep. 964. 


1l. APPEAL — Parties.—On appeal from a judgment 
against an administrator for distribution, he is a nec- 
essary party.—PAXTON V. TYLER, Ind., 50 N. E. Rep. 45. 


12. ASSIGNMENT FOR BENEFIT OF CREDITORS — Con- 
struction of Writing.—Plaintiff brought this action to 
have a certain written instrument declared an assign- 
ment for the benefit of creditors and executed as such. 
The substance of the writing isthatC sellstoM,E & 
M astock of merchandise, in consideration of which 
M, E& M agreeto pay certain debts owing by U to 
creditors named, and to sell the goods as rapidly as 
possible, and apply the net proceeds pro rata to the ex- 
tinguishment of the debts mentioned. Italso provides 
that the agreement shall constitute a lien on the prop- 
erty sold to secure the payment of the debts men- 
tioned, and was signed by allthe parties to it. Held, 

hat the instrument does not amount in law to a statu- 
tory assignment for the benefit of creditors, but should 
be given effect in accordance with the ordinary signifi- 
cation of the language employed.—SMITH-MCCORD DRY 
Goons Co. v. CARSON, Kan., 52 Pac. Rep. 880. 


13. ASSIGNMENT FOR BENEFIT OF CREDITORS—Rights 
of Assignee.—On March 8, 1893, J F F, while heavily in- 
debted to several persons, and being then insolvent, 
transferred a large stock of goodsto his brother MG 
F, for the fraudulent purpose of avoiding the payment 
of the debts ofthe former, but not with the view to 
giving a preference to any of his creditors. Among 
these creditors were defendants, to whom he owed 
$1,518.22, andthis debt MG F paid in full, by turning 
over to them the entire stock of goods which he had 
purchased of J FF. Subsequently the plaintiff was 
duly appointed assignee of the estate of said J F F, and 
brought suit in replevin against defendants to recover 
the stock of goods so turned over tothe defendants. 
Held, that he was not entitled to maintain such action, 
—BROWN V. SCHEFFER, Minn., 74 N. W. Rep. 902. 


14. ASSUMPSIT—Money Had and Received.- Money 
belonging to the wife, by mistake, was placed in a bank 
to the husband’s credit, and applied by the bank on 
the husband’s indebtedness. The wife notified the 
bank of the mistake, and demanded payment, which 
was refused. Held, an action in assumpsit for money 
had and received would lie.—FIRST NAT. BANK OF 
SPRINGFIELD V. GATTON, II1., 50 N. E. Rep. 121. 


15. ATTACHMENT — Affidavit — Admissions,—Admis. 
sions of plaintiff, in his complaint, that the debt sued 
on was founded on an express contract, and not yet 
due, are prima facie competent evidence against him in 
considering the sufficiency ofthe affidavit of attach- 
ment filed therewith._LEDERER V. ROSENTHAL, Wis., 
74.N. W. Rep. 971. 


16. ATTACHMENT—Grounds — Assignment for Benefit 
of Creditors.—Where a company finding itself unable 
to meet all its obligations, made an assignment for the 
benefit of its creditors without preferences, it will not 
be presumed to have been done for the purpose of dis- 
posing of or concealing its property in fraud of its 
creditors, where it does not appear that the assignee 
ever made or sought to make a compromise with any 
creditor, nor that any direct benefit was to accrue 
either to the company or to the assignee.—PITTS AGR. 
WORKS V. SMELSER, Md., 40 Atl. Rep. 56. 

17. BANK8—Deposit to Trust Account — Estoppel.— 
The deposit in defendant bank by the county treasurer, 
tothe credit of his trust account, of $1,000 previously 
borrowed from said bank on his individual note, con: 
stitutes such money a trust fund, not subject to his in- 
dividual debts without the consent of the county.— 
CUSTER COUNTY V. WALKER, 8S. Dak., 74 N. W. Rep. 1040, 





18. BASTARDY — Judgment.—The amount which a 
party adjudged guilty ina prosecution for bastardy 
shall be ordered or adjudged to pay is, to some extent, 
within the discretion of the trial court, and its judg- 
ment in such matter will not, in error proceedings, be 
determined excessive unless there is apparent man- 
ifest abuse of discretion.—WURDEMAN Vv. SCHULTZ, 
Neb., 74. N. W. Rep. 951. 

19. BILL.—Where a debtor purchases land, pays the 
consideration therefor, and causes it to be conveyed 
to another, before a creditor can maintain an action to 
enjoin the holder of the title to the property from con- 
veying it he must reduce his claim against the debtor 
to judgment.—STaTE BANK OF CHASE V. CHATTEN, Kan., 
52 Pac. Rep. 893. 

20. BILLS AND NOTES—Accommodation Note—Pur- 
chaser.—The bona fide holder for value of accommoda- 
tion paper taken in the due course of business, may 
enforce it against the makers, although he knew when 
he received it that it was accommodation paper.— 
EVANS V. SPEER HARDWARE OO., Ark., 458. W. Rep. 
370. 

21. BILLS AND NOTES—Ancillary Administration.—An 
action ona note, assigned to plaintiff by an adminis- 
trator appointed in another State, may be maintained, 
thougb no administration has been granted in the 
State in which the action is brought.—WALDO v. MIL- 
ROY, Wash., 52 Pac. Rep. 1012. 


22. BILLS AND NOTES—Indorsement on Note—Limita- 
tions.—An indorsement was made on a note, which, if 
authorized, prevented the operation of limitations. 
Letters were written by the payee to the maker, ask- 
ing authority to make the indorsement, and showing 
the amount due with the indorsement made, to which 
no objection was made. Held, that whether the in- 
dorsement was authorized or not was a question for 
the jury, and an instruction that, if the plaintiff noti- 
fied defendant of the indorsement, the jury might con- 
sider that fact, with others, in determining whether it 
was authorized, was proper.—BROCKETT V. SAGEN- 
DORPH, Mich., 74N. W. Rep. 999. 


23. BILLS AND NOTES-Negotiability.—One purchas- 
ing a negotiable note of the payee, with knowledge 
that another is the owner thereof, must account to 
him therefor.—JOHN CHURCH CO. v. SPURRIER, Ind., 50 
N. E. Rep. 93. 


24. BILLS AND NOTES—Parol Evidence.—A memoran- 
dum indorsed on a promissory note, to the effect that 
the promise may be discharged by substitution of 
other obligations of the makers within a given time, 
is forthe benefit of the makers, and, if they fail to 
avail themselves of the privilege or option, within the 
prescribed period, the note becomes absolute, anda 
recovery may be had thereon, after maturity, accord- 
ing to its legal import.—WESTERN MFG. Co. v. ROGERS, 
Neb., 74N. W. Rep. 849. 


25. BUILDING AND LOAN ASSOCIATIONS—Withdrawal 
Fee.—A subscriber to building and loan association 
stock, subject to a by-law providing that members 
withdrawing before maturity would be charged a fee 
of $12 per share of $100, and asum not to exceed one- 
twelfth of 1 per cent. per share a month, t> defray ex- 
penses, is bound by the by-law, in view of Laws 1893, 
ch. 40, §5, empowering such an association to make by- 
laws providing for the deduction of ‘all fines and 
other charges” from payments that had been made by 
a withdrawing member, and the profits coming to 
him.—BEACH V. CO-OPERATIVE Sav. & L. ASSN. OF 
S10UX FALLS, S. Dak., 74 N. W. Rep. 889. 

26. CARRIEKS—Contract—Measure of Damages.—The 
measure of damages on failure of a carrier to trans 
port grain as agreed is the difference between the 
price at which plaintiff was required to sell the grain 
and the price agreed to be paid by the consignees, 
where such price is less than the market value of the 
grain atits intended destination.—MIssouRI, K. & T. 
Ry. Co. OF TEXAS V. WITHERSPOON, Tex., 458. W. 
Rep. 424. 
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27. CARRIERS OF PASSENGERS—Failure to Stop Train. 
—Where a railroad makes a special agreement with a 
passenger purchasing a ticket to a station named and 
return, good only on the date of sale, that its return 
train on that day shall stop at such station to allow 
the passenger to return thereon, it is not a necessary 
allegation of the complaint, in an action for failure to 
stop such train, that it was scheduled to stop at such 
place according to the regulations of the company.— 
EVANSVILLE & T. H. R. Co. Vv. WILSON, Ind., 50 N. E. 
Rep. 90. 

28. CHATTEL MORTGAGE — Pre-existing Debt. — One 
claiming under an unrecorded conditional sale is not 
entitled to property so transferred as against a mort- 
gagee who, without notice of the sale, acquired an 
interest in the property fromthe purchaser after the 
conditional sale, though the chattel mortgage is not 
properly acknowledged.—UNION BANK OF WILTON V. 
CREAMERY PACKAGE MFG. Co., Iowa, 74 N. W. Rep. 921. 

29. CHATTEL MORTGAGE ON CONTINGENCY—Lien.—An 
instrument signed by the granting party thereto, not 
dated, which is taken by the grantee named therein 
under an agreement, to be retained until such time as 
the grantor notifies the grantee of a contingency, it 
being of the terms of the agreement that on such 
notification the instrument is to be completed and 
filed as a mortgage or lien on goods or chattels, does 
not become a completed mortgage until the grantor 
takes the action contemplated by the agreement.— 
MIDLAND STATE BANK V. KILPATRICK-KOCH DRY-GOODS 
Co., Neb., 74N. W. Rep. 837. 


30. CONSTITUTIONAL LAW—Board of Medical Exami- 
ners.—Rev. St. 1895, tit. 82, article 3778, of which pro- 
vides thatthe board of examiners, whose certificate 
entitles one to practice medicine, shall consist of 
physicians who are graduates of some college recog- 
nized by a certain medical society, is not in violation 
of Const. art. 16, § 31, empowering the legislature to 
prescribe the qualifications of medical practitioners, 
but prohibiting a preference to any school of medi- 
cine, though such society includes only pbysicians of 
a certain class, and recognizes no others.—DOWDELL 
v. MCBRIDE, Tex., 45S. W. Rep. 397. 

31. CONSTITUTIONAL LAaw—Due Process — Arrest of 
Principal by Bail.—The arrest of a principal by his 
bail is based on the relationship the parties have es. 
tablished between themselves, and not on any process 
of the court; and hence the bail may make the arrest 
in another State than that where the bond is given, 
and transfer him thereto, without infringing his right 
under the federal constitution to due process of law. 
—IN RE VON DER ABE, U.S.C.C., W. D. (Penn.), 8 
Fed. Rep. 959. 

32. CONSTITUTIONAL Law — Improvement of High- 
ways.—While an act of the legislature which embraces 
all things of a certain class may be a general, and not 
a local, act, within the meaning of section 18 of article 
3 of the constitution, although by reason of some lim- 
itation based on population, or other condition, only 
a particular city, or the inhabitants of a single locality, 
can, at the time, receive its benefits, the validity or in- 
validity of a statute, under said provision of the con- 
stitution, depends upon the special circumstances of 
the case, and, if it contains such limitations as to re- 
strict its operation to what must always be a very 
limited number of specified localities, if not, in fact, 
one, then it is local, in the constitutional sense.—IN RE 
HENNEBERGER, N. Y., 50 N. E. Rep. 61. 

33, CONSTITUTIONAL Law — Trust Companies.—Laws 
1891, ch. 263, § 6, as amended by Laws 1895, ch. 160, au- 
thorizing the incorporation of trust companies, and 
empowering them to act as assignees without bond, 
in the discretion of the court, other than the required 
deposit of securities with the State treasurer, is nota 
special law, unjustly discriminating in favor of such 
companies, under Const. art. 4, § 31, prohibiting spe- 
cial legislation for granting corporate powers or priv- 
ileges, except to cities.—ROANE IRON CO. V. WISCONSIN 
‘Trust Co., Wis., 74. N. W. Rep. 818. 





34. CONTRACT—Construction — Evidence. — The gen- 
eral and known course of business is admissible to 
explain the ambiguity as to whether a sale or bailmént 
was intended by a contract reciting: “Received wheat, 
in store, to be paid for, on demand, in flour at 36 Ibs. 
per bushel, and 12 Ibs. bran, subject to any loss by fires 
or otherwise.”—LEITER V. EMMONS, Ind., 50N. E. Rep. 
40. 

35. CONTRACT—Duress of Wife.—A wife is not bound 
by a contract induced solely by the threats of parties 
that, in case she fails to enter into the contract, they 
will cause the arrest ahd imprisonment of her hus- 
band.—HEATON V. NORTON COUNTY STATE BANK, Kan., 
52 Pac. Rep. 876. 


36. CONTRACTS — Failure of Consideration — Fraud— 
Rescission. — Where notes executed in payment of 
property agreed to be delivered under a contract in- 
duced by fraudulent representations are transferred 
to a bona fide purch art ion of the contract 
thereafter made by the maker of the notes will not 
affect such indorsee, nor would he be affected by a 
subsequent breach of contract by the indorser.—Russ 
LUMBER & MILL Co. v. MUSCUPIABE LAND & WaTeRCo., 
Cal., 52 Pac. Rep. 995. 


37. CONTRACT—Measure of Damages.—The measure 
of damages for a failure to perform a contract to fur- 
nish power or machinery to operate a mill is the differ- 
ence in the rental value of the mill with the power or 
machinery contracted for and without it; and the 
profits which might have been made if the contract 
had been performed cannot be taken into considera- 
tion.— WITHERBEE V. MEYER, N. Y., 50 N. E. Rep. 58. 


38. CONTRACT — Reformation. — Where one signs a 
contract of guaranty, intending thereby to guaranty 
payment of purchases of merchandise or advances 
thereafter made, and the contract guarantied all in- 
debtedness which might then or thereafter exist or be 
owing, which fact he might have discovered by a care- 
ful reading of the instrument, he will be held to his 
contract, in the absence of fraud, as his negligence will 
bar him relief in equity.—REID, MurDOCK & Co. Vv. 
BRADLEY, Iowa, 74N. W. Rep. 896. 


39. CONTRACTS OF FOREIGN CORPORATIONS—Negotia- 
ble Paper.—A State statute declaring it unlawful for 
any foreign corporation to do business or acquire 
property in the State without first complying with the 
provisions of the statute, and imposing a fine for vio- 
lation thereof (Acts Tenn. 1891, ch. 122), does not ren- 
der invalid, in the hands of an innocent purchaser for 
value, negotiable paper taken by a foreign corporation 
without complying with the statute, nor render unen- 
forceable a trust deed, securing the same, on property 
in the State.—LaAUTER V. JARVIS-CONKLIN MORTGAGE 
Trust Co., U.S.C. C. of App., Sixth Circuit, 8 Fed. 
Rep. 894. 


40. CONTRACT TO MAKE LEASE—Breach—Damages.— 
A contract for the lease of lands, made in writing, by 
telegrams and letters, where there is nothing left for 
the parties except to execute a written lease, the mere 
fact that such written tease was in contemplation does 
not relieve either of the contracting parties from the 
responsibility of the contract, which was already ex- 
pressed; and where one of the parties, without just 
reason, refuses to execute the lease, the other had a 
right to fall back on their written propositions as 
originally made in the letters and telegrams, if they 
constitute a contract in themselves. The absence of 
the formal agreement contemplated was not material. 
—PosT Vv. Davis, Kan., 54 Pac. Rep. 903. 

41. CONVERSION — Personal Property — Building. — 
Plaintiff brought an action for conversion, claiming a 
building as an assignee for creditors. Defendant 
claimed it under an attachment, ‘‘as the personal 
property” of B., who testified that he owned it before 
he transferred it to plaintiff's assignor, and that he 
put it on the land of another under an agreement per- 
mitting him to remove it. Held insufficient to justify 
anonsuit, on the ground that the building was real 
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property.—WHEELER V. MCFERON, Oreg., 52 Pac. Rep. 
993 


42. CORPORATIONS—Insolvency—Duty of Officers.—A 
mortgage executed by an insolvent corporation to se- 
cure a debt due from it to one of its officers or directors 
is illegal and void.—STOUGH V. PONCA MILL Co., Neb., 
74.N. W. Rep. 868. 

43. COBPORATIONS— Liability of Directors.— Directors 
of corporations, independent of any statute on the 
subject, are liable for corporate property misapplied 
or lost through their culpable negligence or fraud and 
under section 3237, Rev. St., and section 3239, Jd., any 
creditor of such corporation can maintain an action in 
equity against such directors to enforce such liability. 
—GORES V. Day, Wis., 74 N. W. Rep. 787. 

44. CORPORATIONS — Liability of Stcckholders. — 
Where the stockholders of a California corporation, 
to avoid their liability underthe California statutes, 
organize an Illinois corporation, with, thejsame num- 
ber of shares, for all of which they subscribe, paying 
nothing therefor, however, and the California corpo- 
ration then trades its assets and franchises to the 
lilinois corporation, which gives therefor its shsres of 
stock, and assumes the debts of the California corpo- 
ration, the stockholders of which exchange their 
stock each for an equal number of shares of the Illinois 
corporation, the stock of the latter will not be consid- 
ered full paid, but paid only to the extent of the net 
value of the assets received ; and the liability of stock- 
holders to creditors will be for their pro rata share of 
the debts to the extent of the difference under the 
Illinois statutes.—SPRAGUE V. NAT. BANK OF AMERICA, 
111.,50 N. E. Rep. 19. 

45. CORPORATIONS—Liability to be Sued.—The Agri- 
cultural and Mechanical College, which is strictly a 
public or quasi corporation, created and existing under 
and by virtue of the iaws of theterritory of Oklahoma, 
cannot, in the absence of express statutory authority 
therefor, be sued, and no such authority exists in this 
territory; hence said institution cannot be sued.— 
OKLAHOMA AGRICULTURAL AND MECHANICAL COLLEGE 
v. WILLIS, Okla., 52 Pac. Rep. 921. 

46. CORPORATIONS—Powers — Estoppel.—Where the 
articles ol incorporation of a business corporation do 
not impose any limitation on the kind of property it 
may take in exchange for its merchandise, and it takes 
stock in another corporation in payment for merchan- 
dise, and selis such stock, and retains the proceeds, it 
cannot deny the validity of the purchase on the ground 
of ultra vires, when creditors of the other corporation 
seek to hold it liable because of its having once held 
the stock.—WHITE Vv. G. W. MARQUARDT & Sons, Iowa, 
74N. W. Rep. 930. 

47. CORPORATIONS—Purchase from Organizer—Com.- 
missions.—Where a purchaser of real estate, after pay 
ing part of the price, and assuming obligations for the 
balance, organized a corporation, which was not 
thought of when he made the purchase, but for the 
purpose of taking the property off his hands at a price 
which was known tothe other subscribers for stock, 
such corporation cannot complain that it was charged 
more forthe property than the cost to the original 
purchaser, in the absence of false representations as 
to the value thereof._MILWAUKEE COLD STORAGE Co. 
Vv. DEXTER, Wis., 74 N. W. Rep. 976. 

48. CORPORATIONS—Transfers of Stock.—Under Code 
1878, § 1078, providing that transfers of shares in a cor- 
poration shall not exempt the person making it from 
any corporate liability created prior thereto, a stock- 
holder,who transfers his stock is liable to the amount 
remaining unpaid thereon on account of any liability 
of the corporation existing at the time of such trans- 
fer.—W BITE V. GREEN, Iowa, 74 N. W. Rep. 928. 

49. CouRTS—Jurisdiction.—When a district court has 
jurisdiction of the parties, it has jurisdiction to enforce 
trusts, although in so doing the title to land is inci- 
dentally affected, which does not lie within its terri- 
torial limits. —MANLEY V. CaRTER, Kan., 52 Pac. Rep. 


915. 





50. COUNTY OFFICERS—Power of Appointment.—The 
power to fill county offices provisionally by legislative 
appointment is a necessary incident of the legislative 
power to create new counties, although the constitu- 
tion provides generally for the election or appoint- 
ment of such officers otherwise than by the legislature. 
—STATE V. MAYHEW, Mont., 52 Pac. Rep. 981. 


51. CourRTS—Power of District Judge.—A district judge 
who has been regularly called into a Gistrict, other 
than his own, to try a criminal case, may, after the is 
sue of fact is disposed of by the jury, hear and decide 
any motion or other matter connected with such case; 
and such hearing or decision may be had in either of 
the two districts in question.—STATE V. TOMLINSON, N. 
Dak., 74N. W. Rep. 995. 


52. CRIMINAL CONTEMPT—Evidence.—An order of con- 
viction for a criminal contempt committed in open 
court examined, and the order, procedure and convic- 
tion sustained.—STATE Vv. CauM, N. Dak., 74 N. W. Rep. 
992. 

53. CRIMINAL EVIDENCE—Homicide—Dying Declara- 
tions.—The fact that a dying declaration has been re- 
duced to writing does not preclude evidence of unwrit- 
ten dying declarations made on other occasions.— 
DUNN V. PEOPLE, III., 50 N. E. Rep. 137. 


54. CRIMINAL LAw—Assault with Intent to Rape.—The 
fact that an assault upon a female was committed at a 
place and time when interruption and discovery must 
probably have followed any considerable resistance 
from her does not conclusively show it was without in- 
tent to commit rape.—PEOPLE V. KUCHES, Cal., 52 Pac. 
Rep. 1002. 

55. CRIMINAL LAW—Bail—Forfeiture.—W here one was 
indicted under three separate indictments, and gave 
three separate bonds, with defendants as sureties, for 
his appearance at the October term, at which time he 
was acquitted on one of the indictments, and another 
was dismissed, the sureties cannot ufterwards claim, 
on the bond being forfeited for the non appearance of 
accused atthetrial of the third indictment, that the 
court’s custody of defendant consequent on the trial 
of his first indictment deprived them of his custody, 
and effected a discharge of their covenant.—COMBS V. 
COMMONWEALTH, Ky., 45S. W. Rep. 359. 

56. CRIMINAL Law—Change of Venue.—Under Gen. 
St. ch. 12, art. 4, § 2, as amended April 1, 1880, providing 
that the court shall, on motion for change of venue in 
criminal cases, ‘‘hear all witnesses that may be pro- 
duced by either party, and from the evidence deter- 
mine whether or not the applicant is entitled toa 
change of venue,”’ when the applicant establishes by 
affidavits or proof his right to a change of venue, the 
court must grant it.—DRAUGHAN V. COMMONWEALTH, 
Ky., 458. W. Rep. 367. 

57. CRIMINAL LaW—Credibility of Witnesses.—The 
trial court instructed the jury: “If you have reason to 
believe that any one of the witnesses who have testi 
fied here have testified falsely, you have a right to dis- 
credit his testimony entirely.” Held reversible error. 
—STATE V. HENDERSON, Minn., 74 N. W. Rep. 1014. 

58. CRIMINAL LAaw—Deposit in Lieu of Bail.—A father, 
having consented that his money in another’s posses. 
sion should be deposited in lieu of bail, whereby his 
son was released, cannot reclaim it, if it in fact vested 
in the commonwealth.—COMMONWEALTH V. LEECH, 
Ky., 458. W. Rep. 361. 

59. CRIMINAL Law—Embezzlement by Banker—In- 
dictment.—Act June 4, 1879, provides ‘‘that if any 
banker shall receive from any person not indebted to 
said banker any money when at the time of receiving 
such deposit, suid banker is insolvent, where the de- 
posit so made shall be lost to the depositor, said 
banker shall be guilty of embezzlement, and upon con- 
viction thereof, shall be fined asum double the amount 
so embezzled.” Held,thatan indictment under this 
statute must state the ‘‘value” of the money received, 
and an indictment charging a receipt by the defend- 
ants as bankers of $380.50, without more, was nota 
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sufficient allegation of value to support a conviction.— 
BROWN V. PEOPLE, IIl., 50 N. E. Rep. 106. 

60. CRIMINAL Law—Evidence—Alibi.—Where the tes- 
timony to prove an alibi and that of accomplices to 
prove the crime are in direct conflict as to the where- 
abouts of the accused up to the time of its commission 
during the night in question, an instruction that evi- 
dence of an alibi is not entitled to consideration unless 
it appear that accused was elsewhere during the actual 
time of the commission of the crime is error, as remov- 
ing such evidence from consideration as affecting the 
credibility of the State’s witnesses.—WATERS V. PEO- 
PLE, I11.,50 N. E. Rep. 148. 

61. CRIMINAL LAW—Forgery—Intent.—One must act 
with fraudulent intent to be guilty of forgery.—STaTE 
v. WOLF, N. Car., 29S. E. Rep. 841. 

62. CRIMINAL Law—Homicide—Self defense.—Where a 
person provokes an assault by the use of gross insult 
and oblogquy, with the belief and intention that the 
words would cause the deceased to make an assault 
upon him, he cannot plead self defense as a justifica- 
tion for the killing.—Hays Vv. TERRITORY, Okla., 52 Pac. 
Rep. 950. 

63. CRIMINAL Law — Homicide — Voluntary Man- 
slaughter.—Defendant shot deceased while engaged, 
with other workmen, in building a fence on the oppo- 
site side of the street in front of defendant’s property, 
contrary to his wishes, in pursuance of a purpose 
which he had frequently expressed; claiming that he 
committed such act in the protection of himself and 
family from imposition. Defendant testified that he 
believed the men were coming there to build such 
fence in order to get a chance to kill him, and that he 
got a shotgun and a Winchester rifle to defend himself 
and family. Held,that such killing was wholly un- 
justifiable, and that, in finding defendant guilty of 
voluntary manslaughter, the jury rendered a very 
lenient verdict.—JOHNSON V. STATR, Tenn., 45S. W. 
Rep. 436. 

64. CRIMINAL LAW—Increas¢ of Punishment—Consti- 
tutional Law.--Punishment may be lessened, but it 
cannot be increased, constitutionally, by a statute 
enacted after the commission of the offense.—HICKS‘V. 
STATE, lud., 50 N. E. Rep. 27. 

65. CRIMINAL Law—Larceny—Indictment.—An indict- 
ment for larceny of property from a corporation need 
not allege the fact of its incorporation.—STaTE Vv. 
FOGERTY, lowa, 74 N. W. Rep. 754. 

66. CRIMINAL Law—Refusal to Support Wife.—Where 
a man and woman, who were regularly married while 
one of them was under a disability to marry, neverthe- 
less live together as husband and wife after the dis- 
ability is removed, it makes them husband and wife as 
effectively as though the relation had first been legally 
assumed.—POOLE v. PEOPLE, Colo., 52 Pac. Rep. 1025. 

67. CRIMINAL Law—Venue.—Under Uode 1873, § 4160, 
when a public offense is committed on the boundary 
of two or more counties, or within 500 yards, the juris- 
diction is in either county; hence the county, acquir- 
ing jurisdiction of a person, retains same to the end, 
exclusive of the courts of any other county.—CARTER 
v. BaRLOow, Iowa, 74 N. W. Rep. 745. 

68. CRIMINAL PRACTICE — False Pretenses — Indict- 
ment.—An indictment for obtaining property by false 
pretenses, which alleged that the note given in pay- 
ment for the property was represented to be good and 
of par value, that such representation was false and 
known to be so, and that the property was received 
because of it, stated an offense.—SraTse Vv. NINE, lowa, 
74N. W. Rep. 945. 

69. DEATH BY WRONGFUL ACT— Parties. —2 Hill's 
Code, § 188, provides that “the widow, or widow and 
her children, or children if no widow, of a man killed 
in a duel, shall have a right of action against the per- 
son killing him; or when the death of a person is 
caused by an injury received in falling through any 
opening or defective place in any sidewalk, his heirs 
or personal representatives may maintain an action” 
against the personjliable. Held, thatthe,words “heirs 





or personal representatives,” as used therein, include 
only widow and children.—NOBLE V. CITY OF SEATTLE, 
Wasb., 52 Pac. Rep. 1013. 

70. DEATH BY WRONGFUL AcCt—Survival of Right of 
Action.—Under Rev. Stat. §§ 4255, 4256, which give a 
rigbt of action for negligence causing death, the 
amount of recovery to be determined “with reference 
to the pecuniary injury resalting from such death to 
the relatives of the decea3ed specified in this section,” 
such right of action does not survive the beneficiary 
named in the statute; and upon the death of the plaint- 
iff while such action is pending it cannot be revived 
by her administrator.—SCHMIDT V. MENASHA WOODEN- 
WARE Co., Wis., 74 N. W. Rep. 797. 


71. DEDICATION — Acceptance — Revocation. —Where 
the owner of certain land platted it into town lots, 
designating certain portions of the land so platted as 
streets, and subsequently, but before acceptance there- 
of by the public, conveyed a portion of such land to a 
railway company, for the use of its tracks and depot 
grounds, such conveyance constituted a revocation of 
such dedication, as to 80 much of such streets as was 
covered by such conveyance.—MINNEAPOLIS & ST. L. R. 
Co. v. TOWN OF Britt, Iowa, 74 N. W. Rep. 933. 


72. DEED—Cancellation—Undue Influence.—A com- 
plaint in a suit to cancel a deed stated a cause of ac- 
tion, where the averments justified evidence to show 
that at and prior to the time of the execution and de- 
livery of such deed, which was obtained through un- 
due influence on the part of defendant, plaintiff, by 
reason of insanity, was without legal capacity to 
transact any business, and that after his restoration 
to sanity, and before the commencement of such ac- 
tion, he offered to return to defendant everything of 
value which he had received in consideration for such 
conveyance, and demanded a reconveyance, which 
was refused.—PakSZYK V. MACH, S. Dak., 74 N. W. Rep. 
1027. 

73. DeEDsS—Consideration —Vendor’s Lien. — Where 
two parties exchanged real estute,and one of them 
agreed, as a part of the consideration, to pay offa 
certain incumbrance Oa the land deeded by her, which 
she failed to do, and the other party was compelled to 
pay off said incumbra.ce, he may proceed against his 
grantee for the amount so paid, and eufurce a vendor’s 
lien therefor on the property conveyed by him.— 
LOWERY V. Downey, Ind., 50 N. E. Rep. 79. 


74. DEED—€onstruction.—A deed conveyed property 
to two persons, ‘‘to them and the survivor of them,” 
and confirmed ‘‘unto the said parties, and their heirs 
and assigns, forever,” the property described. Held, 
that the intent of the parties, as manifested by the in- 
strument, was to convey a moiety to each of the 
grantees for life, with remainder to the survivor in fee, 
which remainder could not be defeated by a convey- 
ance by either grantee.—SCHULTZ V. BROHL, Mich., 74 
N. W. Rep. 1012. 

75. DEED—Covenant—Incumbrances.—A covenantee 
in a warranty deed conveying real estate on which a 
third person seeks to enforce an iIncumbrance must 
not only notify the covenantor of the pendency of the 
action, but must expressly request him to defend the 
title, in order to bind the covenantor by any judgwent 
entered therein.—TEaGUK V. WHALEY, Ind.,50 N. E. 
Rep. 41. 

76. DEED—Delivery.—Where the grantor handed a 
deed, not dated or acknowledged, to the grantee, at 
his request, for his examination and that of his attor- 
ney, and the parties were to meet later to complete the 
bargain, there was no legal delivery of the deed.— 
Curry V. COLBURN, Wis., 74 N. W. Rep. 778. 

77. DEEDS — Delivery — Evidence. — After making a 
deed to his daughter, the grantor said he intended to 
hold it while he lived; aod it was sealed in an envel- 
ope, and placed in a drawer. Afterwards, in his ab 
sence, the daughter took the deed, made a copy, left it 
in the envelope, and had the original recorded. The 
evidence was conflicting as to a delivery of the deed. 
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The grantor destroyed the copy with the envelope, 
supposing it was the original. Held not sufficient to 
show a delivery of the deed.—MARATTA V. ANDERSON, 
Ill., 50 N. E. Rep. 103. 

78. DEED—Delivery.—Where a father made a deed 
to his son, but did not deliver it, and in his will stated 
that he had conveyed the land to his son, and directed 
a deed to be delivered at his death, the word ‘‘con- 
veyed” is not conclusive that the deed had become 
effective by delivery, and the deed and will must be 
construed together, so that a provision in the latter 
making a legacy a charge on the land will be enforced. 
—MORTGAGE TRUST CO. OF PENNLYLVANIA V. MOORE, 
Ind., 50 N. E. Rep. 72. 

79. DEEDs—Description.—An omission of the county 
and State wherein situated from the description of 
lands conveyed by reference to a township and sec- 
tion established by government survey is a latent am- 
biguity, capable of explanation by parol.—LAaDNIER V. 
LADNIEBR, Miss., 23 South. Rep. 430. 

80. DkED—‘‘Heirs.”—The word “heirs” is used in the 
sense of “‘children,’”’ where the deed is to one and her 
“minor heirs.”—SEYMOUR Vv. BOWLES, IIl., 50 N. E. 
Rep. 122. 

81. DivoORCE—Effect as to Property Rights.—A decree 
of divorce adjudicates all property rights or questions 
growing out of or connected with the marriage.— 
WALKER V. WALKER, Ind., 50 N. E. Kep. 68. 


82. DivoRcE—Judgment—Alimony.—Rev. Stat. § 2369, 
provides that, after a judgment providing for alimony, 
for the wife, the court may, from time to time, on the 
petition of either of the parties, revise and alter such 
judgment as to the amount of such alimony allowance, 
and may make any judgment respecting any of said 
matters which such court might have made in the 
original action, but when a final division of the prop- 
erty shall have been made under section 2364, no other 
provision shall thereafter be made. Held, that in an 
action for divorce and alimony, where the decree 
granted the divorce, but was silent as to alimony, the 
court had no power to open the judgment orto make 
any additional judgment for alimony.—BASSETT Vv. 
BassETT, Wis., 74N. W. Rep. 780. 

83. EASEMENTS—Creation—Mortgages. — The release 
by a mortgagee of part of the mortgaged lands does 
not pass, as appurtenant thereto, easements in the 
balance of the land created by the mortgagor subse- 
quent to the mortgage, and withoutthe knowledge of 
the mortgagee.—HYDE PARK THOMSON HOUSTON LIGHT 
Co. v. BROWN, Ill., 50 N. E. Rep. 127. 

84. EASEMENT—Right of Way—Oral Agreement.—An 
oral agreement to convey lands for the right of way of 
a railroad, made in consideration of the company 
agreeing to construct its tracks and locate its depot at 
certain points will be enforced, where such conditions 
have been fully performed by the company.—TELFORD 
vy. CHICAGO, P. & M. RK. Co., Ill., 50 N. E. Rep. 105. 

85. EJECTMENT—Boundaries. — Natural monuments, 
being higher in value than artificial ones, will control 
calls for courses and distances, when called for in the 
description of land in a deed.—BURNHAM’S HEIRS V. 
Hitt, Mo., 458. W. Rep. 368. 

86. EJECTMENT—Amending Pleadings. — Under the 
system of pleading and practice prevailing in this 
State, a petition containing allegations sufficient to 
authorize the recovery of real property therein de- 
scribed, as well as allegations authorizing the granting 
of equitable relief in relation to such property, is 
amendable by striking therefrom all allegations and 
prayers relating tu the equitable relief, and leaving the 
petition to stand for the purpose of recovering posses- 
sion of the property only.—WoopD Vv. B&EWICK LUMBER 
Co., Ga., 298. E. Rep. 820. 

87. EJECTMENT—When Lies.—Where each of two ad- 
joining owners of land occupies his property to the 
line, and the roof of the barn of one projects over the 
line and overhangs the roof of the barn of the other, 
sotbat the water from bth roofs finally falls on the 





property of the one, the other cannot maintain eject- 
ment for such intrusion, no damage being shown.— 
Ra8scH V. NOTH, Wis., 74N. W. Rep. 820. 

88. ELECTIONS—Returns of Canvass — Correction.— 
Under the election law of 1896, the returns of the can- 
vass, made by the inspectors of election, in the several 
election districts, are not conclusive evidence of the 
number of votes cast for the several candidates; but 
if, through error or fraud, such returns do not cor- 
rectly state the number of Votes cast, the inspeetors of 
election may be required, by mandamus, to correet such 
returns according to the tally sheets, which are the 
original records of the votes cast, and the county can- 
vassers may likewise be required to canvass such cor- 
rected returns.—IN RE STEWART, N. Y., 50 N. E. Rep. 51. 


89. EMINENT DOMAIN — Compensation.—Property is 
not taken for public use without due process of law 
when an opportunity is afforded the owner to have his 
damages ascertained by adequate and appropriate 
judicial proceedings, and provision is made for the 
payment of the amount thereof prior to the time the 
property is taken.—HOWARD v. BOARD OF SUPRS. OF 
CLay County, Neb., 74 N. W. Rep. 953. 


90. Equiry—Reformation of Contract—Mutual Mis- 
take.—A mistake in the terms of a written instrument, 
if mutual, will be reformed to express the correct in- 
tention, and agreement of the parties thereto, and 
with which it was executed, and the instrument re- 
formed will be enforced.—NEBRASKA LOAN & TRUST Co. 
v. IGNOWSKI, Neb., 74 N. W. Rep. 852. 


91. Equiry—Reformation of Instruments.—It being 
admitted thatthe wife’s note and mortgage were in- 
tended as indemnity against her husband’s liabilities, 
the omission of his name from the indorsement on the 
note, stating the purpose for which it was made, will 
be reformed.—HEATON V. AINLEY, Iowa, 74 N. W. Rep. 
766. 

92. EsSTOPPEL—Accounting Between Mortgagees.—A 
mortgagee who accepted from a prior mortgagee a 
written relinquishment, waiving his priority, cannot 
thereafter allege that such prior mortgage was fraudu- 
lent.—PARKER V. PARKER, S. Car. , 29S. E. Rep. 805. 

93. EVIDENCE—Declarations.—The declarations of a 
railroad engineer, made two or three hours after an 
accident, tending to show himseif to have been the 
negligent cause of the accident, when not offered in 
impeachment of his testimony, are inadmissible 
against the railroad company in a suit for damages for 
injuries or death resulting from the accident.—WaLKER 
v. O'CONNELL, Kan., 52 Pac. Rep. 894. 

94. EVIDENCE—Declarations by Agent.—As declara 
tions made by a shipping agent of arailroad company, 
to the effect that certain goods had been delivered at 
the point of destination, are not within the scope of 
such an agent’s employment, and relate to a past 
transaction, they are not admissible in evidence 
against the company. The more especially is this true 
when it is apparent that the agent’s information as to 
the matter of delivery must necessarily have been de- 
rived from hearsay.—SOUTHERN Ry. Co. Vv. KINCHEN, 
Ga., 298. E. Rep. 816. 

95. EvVIDENCE—Papers Used in Reaching Settlement. 
—Papers used by the parties in an accounting and set- 
tlement between them are admissible in an action at 
law to recover the amount due.—JEFFERSON V. BouR- 
Hans, U. 8. C. C. of App., Eighth Circuit, 85 Fed. Rep. 
924. 

96. EVIDENCK—Parol Evidence—Deed Intended as 
Mortgage.— Paro] evidence will be admitted by a court 
of equity to show that a deed to real property, absolute 
upon its face, was intended to be, and was in fact, a 
mortgage, when the deed was placed in escrow, and 
accompanied by a written agreement to the effect that 
the veudor might redeem the property by making cer- 
tain payments, and where the deed was given to a 
mortgagee who already held the mortgage upon the 
premises.—LEWIS V. WELLS, U.S. D. C., D. (Alaska), 
35 Fed. Rep. 8%. 





a a a er 





rT nef Vw 


SM LY 


XUM 


VoL. 47 


CENTRAL LAW JOURNAL. 19 








97. FEDERAL CourtTs—Diverse Citizenship.—A de- 
fective allegation of citizenship may be corrected on 
appeal, so as to sustain the jurisdiction, by the consent 
of both parties. Inthe absence of such consent the 
judgment must be reversed, but the verdict need not 
be set aside, as the court below may allow an amend- 
ment in accordance with the facts, giving the adverse 
party an opportunity to meet the issue raised if he be 
so advise d.— FITCHBURG R. Co. v. NICHOLS, U. 8. C.C. 
of App., First Circuit, 85 Fed. Rep. 869. 


98. FEDERAL CouRTs—Federal Question.—Where a 
controversy between owners of adjoining mining 
claims as to the right of one to follow the vein outside 
of the vertical line of his claim clearly depends upon a 
question of fact under the statutes as finally construed 
by the supreme court, such controversy no longer 
presents a federal question.—MONTANA ORE PURCHAS- 
ING Co. v. Boston & M. C. C. & S. Min. Co., U. 8. C. C. 
of App., Ninth Circuit, 85 Fed. Rep. 865. : 


99. FRAUDS, STATUTE OF—Sales.—Plaintiff’s agent, to 
induce deféndant to order a binder of plaintiff, agreed 
to deliver to defendant a corn sheller belonging to the 
agent, and of which plaintiff had no knowledge. De- 
fendant signed an order for the binder, in which the 
corn sheller was not mentioned. Held, that a delivery 
ofthe corn sheller by the agent was not such a part 
delivery of the goods as to take the case out of the 
statute of frauds.—_MCCORMICK HARVESTING MACH. Co. 
Vv. CUSACK, Mich., 74 N. W. Rep. 1005. 


100. FRAUDULENT CONVEYANCES — Bona Fides of 
Grantee.—Where a conveyance of real estate is made 
by agrantor with intent to hinder, delay and defraud 
creditors, and the grantee, not being a creditor of the 
grantor, has knowledge of such fact, the consumma- 
tion of the transfer is such a participation in the fraud 
by the grantee as will invalidate the transfer, even 
where full consideration is paid.—FLUEGEL V. HEN- 
SCHEL, N. Dak., 74N. W. Rep. 996. 


101. FRAUDULENT CONVEYANCES—Chattel Mortgage.— 
A chattel mortgage which provides that the mortgagor 
may ‘‘remain in possession of sai@ goods and chattels, 
and sell and dispose of any of the stock in trade in the 
regular course of business,”’ but contains no provision 
thatthe mortgagor shall pay the proceeds of sales 
made toward the satisfaction of the mortgage debt, is 
not merely presumptively fraudulent as to creditors 
of the mortgagor, but is conclusively s0.—BUCKSTAFF 
Bros. MFG. Co. Vv. SNYDER, Neb., 74 N. W. Rep. 863. 


102. FRAUDULENT CONVEYANCES—Husband and Wife. 
—In a suit between a wife and a creditor of her hus- 
band concerning property transferred to her by him 
after the contracting of indebtedness by him, the 
burden of proof is on the wife to establish the bona fides 
of the transfer of the property to her.—SCHOTT v. 
MACHAMER, Neb., 74 N. W. Rep. 854. 


108. FRAUDULENT CONVEYANCES — Knowledge of 
Grantee.—Where a creditor, knowing that a debtor 
was disposing of his property with intention to de- 
fraud other creditors, not only secured his own claim, 
but purchased of the debtor in excess thereof, the sale 
is fraudulent as to the excess.—MORRELL V. SHARP, 
lowa, 74 N. W. Rep. 749. 


104. FRAUDULENT CONVEYANCES—Partnership—Sale of 
Interest.—After the sale by one partner of all bis firm 
interests to another, who agreed to become liable for 
all the firm debts, the other partner, in his own name 
and that of the purchaser, executed a trust deed, after- 
wards ratified by the purchaser, of all the firm prop 
erty, to secure all the debts of both the old and new 
firms. The members of both firms were insolvent, and 
the deed conveyed all their available assets. Held, 
that the deed was not void as being in fraud of cred- 
itors.—BELL V. BEAZLEY, Tex., 45 8. W. Rep. 401. 


105. FRAUDULENT CONVEYANCES—Trust for Creditors. 
—A trust deed for the benefit of certain named credit- 
ors, though made with the intent of the muker and 
one of the beneficiaries to defraud creditors pot named 





therein, is not void if accepted by one of the other 
beneficiaries without knowledge by him or the trustee 
of such fraudulent intent or of circumstances imputing 
knowledge thereof.—SULLIVAN V. THURMOND, Tex., 45 
8. W. Rep. 393. 

106. GARNISHMENT — Claims of Third Parties.—A 
plaintiff cannot suggest for the garnishee that a third 
party claims funds in his hands, but this must be done 
by the garnishee, under Code 1892, § 2143, which require- 
ment is a condition precedent to such person becoming 
a party.—PEOPLE’sS BANK OF BILOXI V. SMITH, Miss., 23 
South. Rep. 428. 

107. GrFtTs—Delivery.—To constitute a gift, either 
“inter vivos” or “causa mortis,” there must be an inten- 
tion to give and an actual delivery.—NEWMAN V. Bost, 
N. Car., 298. E. Rep. 848. 

108. GUARANTY—Construction.—A guarantor is en- 
titled to stand upon the letter of his contract. His 
guaranty is not to be extended by a strained construc- 
tion or an unnecessary implication from the language 
used. His liability must be found in the very language 
of his agreement, or it will not exist.— MCCORMICK 
HARVESTING MACH. Co. V. REGIER, Neb., 74N. W. Rep. 
957. 

109. HIiGHWAYS—Towns—Notice.—Under Gen. Laws, 
ch. 72, § 1, imposing on towns the duty of keeping their 
highways safe and convenient for travel, a town is 
bound to exercise a supervision over the making and 
filling of any excavation or obstruction in its streets 
of which it has notice.—SEAMONS V. FITTS, R. I., 40 Atl. 
Rep. 3. 

110. HOMESTEAD.—The homestead exemption will not 
extend to property owned and occupied by a widower 
alone for 15 years, although he testified that he pur- 
chased it since his wife died as a home for himself and 
an unmarried daughter, who resided in England, whom 
he expected to come and live with him.—Davis v. 
CUTHBERTSON, Tex./45S. W. Rep. 426. 

1ll. HOMESTEAD—Abandonment.—Plaintiff, occupy- 
ing a dwelling house with his wife, which they had 
moved from their homestead to their son’s land 16 
months previously, sued to enjoin a sale of their land 
under execution, and alleged that they moved because 
they needed their son’s care, ‘‘by reason of their age, 
sickness and infirmities,’”’ and that the removal was 
without any intent to permanently separate the house 
from the land. Held,that the petition was insufiicient, 
as it failed to show a definite purpose to resume their 
residence on the land.—MAGUIRE Vv. HANSON, Iowa, 74 
N. W. Rep. 776. 


112, HUSBAND AND WiFe—Charging Wife’s Separate 
Estate.—Under Code, § 1826, providing that a chargeon 
the wife’s land shall be made with the “written consent 
of her husband,” such consent need not be set out in 
a deed executed by husband and wife, charging her 
land with debts specified in the deed.—WacHovia Nat. 
BANK V. IRELAND, N. Car., 29 8. E. Rep. 835. 


113. HURBAND AND WIFE—Contracts Between.—The 
disability of a married woman to enter into contracts 
still exists in this State, except to the extent it has 
been removed by legislative enactments. She may 
contract with parties generally, or with her husband; 
but it must be in reference to her separate property, 
trade, or business, or upon the faith and credit thereof, 
and with the intent to charge her separate estate.— 
STENGER BENBV. ASSN. V. STENGER, Neb., 74 N. W. Rep. 
846. 

114. INFANTS—Necessaries — Liability of Parent.+ 
Plaintiff sued for necessaries furnished defendant’s 
son,aminor. The son had lived with defendant only 
412 months, when he was 15 years old, and worked for 
defendant under a contract to receive wages. The son 
testified that defendant refused to pay the wages, and 
told him he had to work for him until he was 21. De- 
fendant testified that he had paid the wages, and that 
the son left because he did not want tostay. Held, 
that it was error to direct a verdict for plaintift.—KuBic 
v. ZEMKE, Iowa, 74 N. W. Rep. 748. 
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115. IyJUNCTION—Contempt.—A decree requiring the 
several defendants, in diverting water for their re- 
spective branches, to allow a sufficient quantity to flow 
down the natural channel, so that after a certain third 
person, whois nota party, shall have “used all the 
water to which heis entitled under his water right, 
there shall be left remaining sufficient water to carry 
and conduct 150 inches, statutory measurement,” to 
the heud gate of complainant, is void for uncertainty, 
so that contempt proceedings cannot be based upon it. 
—IN RE HuntTvey, U.S.C. C. of App., Ninth Circuit, 85 
Fed. Rep. 859. 

116. INJONCTION— Bill — Parties.— Where a bill to en- 
join defendant from constructing an electric street 
railroad in certain streets ina city, though filed in 
form by the attorney general in bebulf of the people of 
the State, was not filed for the purpose of asserting 
any public right, or protecting any public interest in 
the streets, but was filed at the instance of rival rail- 
way companies, it was properly dismissed.—PKOPLE 
v. GEN. ELEC. Ry. Co., I11.,50 N. E. Rep. 158. 


117. INSURANCE—Classification of Property.—A fire 
insurance policy which classifies the property insured, 
and limits the amount of insurance on each class, is 
divisible, and may be valid as to one class, and void as 
to another.—JOHANSEN V. HOME FIRE INS. Co., Neb., 74 
N. W. Rep. 866. 

118. INSURANCE—False Statement in Application.— 
Conditions for the forfeiture of indemnity under a con- 
tract of fire insurance in cases where the insurer re- 
tains the premium, aud seeks by such conditions to es- 
cape liability after a loss has occurred, should be 
strictly construed against the insurer.—HOME INS. Co. 
OF NEW YORK V. FEYERABEND, Kan., 52 Pac. Rep. 899. 

119. INSURANCE—Vacation of Premises.—Where a ten- 
ant had only removed a portion of his furniture from 
an insured tenement house at the time of its destruc- 
tion by fire, the finding of ajury adverse to the con- 
tention of the insurance company that, at the time of 
the loss, the bouse was unoccupied, in violation of the 
terms of the policy, will not be disturbed as being with- 
out sufficient evidence to sustain it.—OMAHA FIRE INS. 
Co. Vv. SINNOTT, Neb., 74 N. W. Rep. 955. 

120. INTEREST — Rate.—Under Com. Laws, § 3721, pro- 
viding that no interest shall be charged at a higher rate 
than 7 per cent. unless by an “express contract in writ- 
ing,” such contract, to be binding, must be signed by 
the parties or their duly-authorized agent.—TUCKER V. 
RANDALL, S. Dak., 74 N. W. Rep. 1036. 

121. INTOXICATING LiQquoRs—City License.—A city 
ordinance provided that, upon application for a li- 
cense to sell intoxicating liquors, and compliance with 
certain requirements, such license should be issued, 
and that all licenses should be subject to the ordi- 
nances and regulations in force at the time of the issu- 
ing thereof. Rev. St. § 161, invested the city with 
power to enact ordinances to ‘‘levy and collect taxes 
on saloons, liquor sellers,and regulatethe same by 
ordinances.” Held, that the city had the right to pre- 
scribe the locality in which such business should be 
permitted.—STATE V. CITY COUNCIL OF CITY OF CHEY- 
ENNE, Wyo., 52 Pac. Rep. 975. 

122. INTOXICATING LIQUORS — Illegal Sales—Knowl- 
edge of Owner.—Im an action to subject the premises 
wherein intoxicating liquors were kept and sold in 
violation of law to the payment of the fine and costs 
incurred by the seller, the owner of the property at 
the time of the trial is the only necessary defendant. — 
STATE V. MATBER, Iowa,74 N. W. Rep. 912. 

123, JUDGMENT—Construction—Counties—Estoppel.— 
When a county, though not a party tothe litigation, 
was cognizant of a decree in a court of last resort, ina 
suit to enjoin its tax collector from collecting taxes 
laid by it to pay interest on railroad aid bonds, adjudg- 
fog the bonds ‘‘legal and valid,” and acquiesced in the 
same, paid the interest year after year, and half the 
bonds in full, and refunded the others, it will not be 
heard to question the original validity of the bonds 
egainst one who purchased some in good faith and for 





value long after the adjudication, and when nearly all 
of the interest had been paid on the bonds so pur. 
chased.—RICHARDSON V. MARSHALL County, Tenn., 45 
S. W. Rep. 440. 

124, JUDGMENT— Default Judgment—Vacation.—A de- 
fault judgment entered in an action to foreclose a 
mechanic’s lien, which bars the defendants from any 
right to the premises, and is based on a prayer for re- 
lief, asking for a sale of the interest of one of the de- 
fendants only, although erroneous in so far as it ex- 
ceeds the prayer for relief, will not be vacated on me- 
tion after the lapse of over 12 years without notice be- 
ing given to innocent intervening purchasers.—MC- 
ARTHUR V. SOUTHARD, S. Dak., 74 N. W. Rep. 10a. 


125. JUDGMENT—Limitation of Proceedings.—The 20 
years’ limitation to proceedings on a deficiency judg- 
ment on mortgage foreclosure begins to run from the 
date of such judgment, and not from the decree of sale. 
—STODDARD V. VAN BussuM, N. J., 40 Atl. Rep. 29. 


126. JUDGMENTS — Vacation.— Under Code 4873, § 3159, 
providing that “the judgment shall not be vacated on 
motion or petition until it is adjudged that there isa 
valid defense to the action in which the judgment is 
rendered,” before the court will set aside a judgment 
on a money judgment it must be shown that petitioner 
was not indebted to the judgment plaintff; the defense 
of nul tiel record not being sufficient.—BANK OF STRAT- 
TON v. Dixon, Iowa, 74 N. W. Rep. 919. 


127. JUDGMENT BY CONFESSION—Entry Nune Pro 
Tunc.—Where aclerk fails to make formal entry of 
judgment on the filing of a statement of confession, 
the court may thereafter enter the judgment nunc pro 
tunc.—DOUGHTY V. MEEK, Iowa, 74 N. W. Rep. 745. 


128. JUDICIAL SALE—Assignment of Bid.—One B took 
an assignment ofthe bid of a purchaser of certain land 
ata referee’s sale in partition, and immediately noti- 
fied the plaintiff’s attorney that he had done so, and 
requested that one deed be made to him of the land in 
question and other land which he had himself pur- 
chased. Subsequently, having objected to the title to 
the land in question? he suggested to the plaintiff’s at- 
torney to mukea motion to require him to complete 
the purchase, on which his objections could be sub- 
mitted tothe court. Held that, whether or not the 
court would have jurisdiction to compel him to com- 
plete the purchase merely by virtue of the assignment 
ofthe bidto him, he had so far submitted himself to 
the jurisdiction of the court as to be subject to its or- 
ders in the matter.—ARCHER V. ARCHER, N. Y., 50 N.E. 
Rep. 55. 

129. JUSTICE OF THE PEACE—Appeal Bond.—In an ac- 
tion before a justice, it was adjudged that the plaintiff 
recover nothing by his suit; and judgment was ren- 
dered against him for costs, but no other judgment 
was entered against him. Held, that he was entitled 
to an appeal without filing an appeal bond, under Rev. 
St. 1895, art. 1670, providing for a bond in ‘‘double the 
amount of the judgment.”—HousTon & T.C. R. Co, v. 
RED CROSS STOCK FARM, Tex., 458. W. Rep. 375. 

130. LANDLORD AND TENANT—Holding Over.—A lease 
by,a city of a market stall for a certain term provided 
that it could be terminated upon one month’s written 
notice, which was done. The tenant continued to hold 
after the termination of the lease, and began proceed- 
ingsto prevent the city from putting him out, which 
were decided against him. Held, in an aetion forthe 
rent subsequent to the termination of the lease, the 
tenant was liable only for the reasovable value there- 
of.—CITY OF DETROIT V. GLEASON, Mich., 74 N. W. Rep. 
880. 

131. LANDLORD AND TENANT—Lease—Lien for Rent.— 
An instrument which conveys to the grantee the ‘‘ex- 
elusive right to enter upon lands,” and “to dig and 
mine phosphate rock and other minerals to any ex- 
tent he may require, and carry away and sell for his 
own use,” for aterm of five years, on a certain royalty, 
isa lease,aud nota license tomine. The lessor has 
the right of alandlord, and may distrain for rent.— 
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MALCOMSON V. WAPPOO MILLS, U. 8. C. C., D. (3. Dak.), 
85 Fed. Rep. 907. 


132. LANDLORD AND TE&NANT—Lease—Repairs.—A les- ) 


see for 10 years agreed to take good care of the prop- 
erty, and return it in as good order as it was at the be- 
ginning ofthe term, excepting ordinary wear and tear, 
and damage by fire, wind, and water, the lease to ter- 
minate in case of destruction by fire, wind, or water, 
and agreed to make all necessary repairs. The build- 
ing was ontke seashore, where a breakwater had to 
be erected and maintained to prevent washing away 
of the soil whereon it stood. At the time of leasing, 
the breakwater was destroyed, and the building was 
out of repair, but no repairs were made. Held a vio- 
lation ofthe lease. —WADDELL V. DE JET, Miss., 23 
South. Rep. 437. 

138. LANDLORD AND TENANT—Lien for Rent.—Under 
the statute of Anne, in force inSouth Carolina (section 
1943), which provides that goods taken on execution 
shall not be removed from leased premises until rent 
due at the time of the taking of the goods in execution 
is paid, the landlord has a lien for rent due at the time 
of the appointment of a receiver for the property of a 
lessee, but not for rent subsequently accrued.—MaAL- 
COMSON V. WaPPOO MILLSs, U.S. C. C., D. (8S. Car.), 85 
Fed. Rep. 912. 

134. LANDLORD AND TENANT—Rent.—An assignment 
of rent reserved under a lease gives the assignee an 
action in his own name only for rent subsequently ac- 
truing.—DaMREN V. AMER. LIGHT & POWER Co., Me., 
40 Atl. Rep. 63. 

135. LANDLORD AND TENANT—Title—Tide Lands.—A 
tenant who leases tide lands from the upland owner, 
and covenantsto admit title in fee in his landlord, can- 
not afterwards dispute such title onthe ground that 
the landiord was not in possession when the lease was 
executed, without showing a superior title in himself. 
—TUOLLIS V. TacoMA LAND Co., Wash., 52 Pac. Rep. 1017. 


136. LIBEL —Publication.—A written message, alleged 
to be libelous, was delivered to defendant’s operator 
at New Ulm, and by him transmitted by sound over 
the wires tothe operator at St. Paul, to be by him re- 
duced to writing and delivered to the plaintiff. Held, 
that this constitutes a publication of the libel.—PETER- 
SON V. WESTERN UNION TEL. Co., Minn., 74N. W. Rep. 
1022. 

137. LIFE INSURANCE—Change of Beneficiaries.—The 
provisions in a life insurance policy which permit a 
change of beneficiaries only with consent of the com- 
pany is for the benefit of such company; and where it 
waives such condition, or is estopped from pleading 
it, and the assured did everything in her power to 
make a change before her death, although the com- 
pany did not consent thereto, the substituted benefi- 
ciary is entitled to the amount of the policy.—JOHN 
Hancock Mot. LIFE Ins. CO. V. WHITE, R. I., 40 Atl. 
Rep. 5. 

138. LIFE INSURANCE — Forfeiture.—A was the treas- 
urer of acorporation, in which C, the insurer’s gen- 
eral agent, was a stockholder. A, without instruc- 
tions from C, and acting at the request of policy 
holders, had received and remitted premiums to C, 
and on one occasion, at the request of insured, C sent 
areceiptto A, who delivered it to the insured on re- 
ceiving the premium. Afterwards insured requested 
A to forward toC the amount of an indebtedness due 
to him from the corporation in payment of his pre- 
mium. This A failed to do. Held, that forfeiture of 
the policy for non-payment of the premium was not 
avoided by the arrangement between the insured and 
A, as A was not the agent of insurer, but of the insured. 
—JONES V. NEW YORK LIF# Ins. CO., N. Car., 29S. E. 
Rep. 846. 

139. LIFg INSURANCE—Suicide. — Where a life insur- 
ance policy contains no stipulation as to suicide, and 
is taken out in good faith, it is not avoided, as against 
a beneficiary named therein, by the fact that assured, 
while sane, purposely took his own life.—SBILER V. 





ECONOMIC LIFE ASSN. OF CLINTON, Iowa, 74 N. W. Rep. 
941. 

140. LIMITATIONS —Partial Payment. — Plaintiff testi- 
fied that defendant “told me to get a bill of sale from 
K, which I did; and, as soon asI got it, I transferred— 
sent—it to (defendant), and among that was $18 that 
was paid me for some hay on that bill of sale;” that 
the hay did not belong to him; that he gave defendant 
credit for the $18 on an old account; that he never sold 
the hay to defendant ; that defendant got the hay; and 
that he got the $18 for the hay. Held, that the testi- 
mony was too evasive and contradictory to establish a 
part payment on said old account.—GIBBON v. KERRY, 
Washb., 52 Pac. Rep. 1023. 

141. LIMITATIONS — Suit on Judgment. — Code 1873, § 
2521, providing that no action should be brought on 
any judgment without leave of court, within 15 years 
after rendition, did not affect the right to sueona 
judgmen® rendered prior to its enactment, given by 
the Revision of 1860; section 50 of the Code of 1873 pro- 
viding thatthe repeal of existing statutes should not 
affect vested rights.—WILSON V. TUCKER, Lowa, 74N. 
W. Rep. 908. 

142. LIMITATION OF ACTIONS.—A letter written by de- 
fendant to plaintiff after an action is begun, wherein 
defendant acknowledges the indebtedoess sued on, is 
not admissible to avoid the statute of limitations.— 
MARTIN V. JENNINGS, 8. Car., 298. E. Rep. 807." 

143. LIMITATION OF ACTIONS—Contract of Agency.— 
Where an agent, under authority derived from written 
correspondence, took charge of real estate, to super- 
vise it and find purchasers therefor, and was to receive 
for his service a commission out of the proceeds of the 
sale, and the owners sold the land, the agent’s claim 
for services would not be barred by limitations until 
four years after sach sale.—STRINGFELLOW V. ELSEA, 
Tex., 458. W. Rep. 418. 

144. LIMITATION OF ACTIONS—Injunction Against.—A 
court of equity may enjoin a defendant in an action at 
law from using the statute of limitations fraudulently, 
and this even where the cause of action did not arise 
out of a fraudulent act, if defendant has misied 
plaintiff in regard to it.—HOLLOWAY V. APPELGET, N. 
J., 40 Atl. Rep. 27. 

145. MALICIOUS PROSECUTION—Evidence.- To sustain 
a judgment for malicious prosecution, the pluintiff 
must show by a preponderance of the evidence that 
the prosecution which the defendant caused to be 
brought against him has been determined, that the 
defendant had no reasonable or probable cause for be- 
lieving the plaintiff guilty of the offense fur which he 
caused him to be prosecuted, and that in instituting 
and carrying on the prosecution the defendant was 
actuated by malice.—HAGELUND v. MURPHY, Neb., 74 
N. W. Rep. 956. 

146. MANDAMUS—Motion to Commit.—Where a writ of 
mandamus, commanding a railway company to make 
out its annual report, is served on the secretary and 
treasurer, who shows that he has not possession of the 
books necessary to enable him to make out the report, 
and that he has resigned, and is no longer connected 
with the railroad, a motion to commit for contempt is 
denied.—UNITED STATES V. SEABOARD Ry. Co. OF ALAa- 
BaMA, U.S.C. C.,8. D. (Ala.), 85 Fed. Rep. 955. 

147. MARRIED WOMEN—Contracts—Alien Husbands.— 
A married woman, whose husband is an alien, and has 
never been in the United States, is liable on her per- 
sonal contract.—LEVI V. MarsHa, N. Car., 298. E. Rep. 
882 


148. MASTER AND SERVANT—Contract of Employment. 
—Where an employer, for breach of duty, terminates a 
contract of employment with his employee, especially 
if the employment be one requiring the exercise of 
judgment and discretion, unless such breach be such 
as to evince moral turpitude, or manifest injury to the 
employer’s interests, it does not per se constitute a 
legal justification for the employer's conduct, and the 
issuable fact therefore, under such circumstances, is 
not whether there was a breach of duty, but whether 
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there was a breach of duty constituting reasonable 
ground for terminating the contract of employment.— 
SCHUMAKER V. HEINEMANN, Wis., 74 N. W. Rep. 785. 

149. MASTER AND SERVANT—Contract of Employment 
—Discharge.—An employee who has been wrongfully 
discharged before the expiration of the contract 
period may, after such time, recover the wages he 
would have earned under such contract but for such 
discharge, less what he could bave earpved by employ- 
ment elsewhere.—WINKLER V. RACINE WAGON & CaR- 
RIAGE Co., Wis., 74 N. W. Rep. 793. 


150. MASTER AND SERVANT—Contributory Negligence, 
—Whether a boy 14 years of age, who, having worked 
about a machine for several months, knew the danger 
he was in while obeying the order of his superior in 
oiling it while in motion, is for the jury to determine. 
—B. F. AVERY & SON V. MEEK, Ky., 458. W. Rep. 355. 


151. MASTER AND SERVANT—Injury to Servant—Appli- 
ances.—A servant was injured by slipping into an un- 
protected opening ina brick machine into which he 
was shoveling clay from a slippery platform. The 
dangers were obvious and well known to the servant, 
but he made no complaint to the master on account 
thereof. Held, that the risks arising from the danger 
were assumed by the servant, and he could not re- 
cover.—DISANO V. NEW ENGLAND STEAM BRICK CoO., R. 
I., 40 Atl. Rep. 7. 

152. MASTER AND SERVANT—Negligence—Assumption 
of Risk.—A room in a coal mine was inspected by the 
mine boss, and coal was found adhering to the roof, 
and all of it that was loose was taken down by his or- 
ders. Held, that where an employee subsequently 
entered the room in the due course of his employment, 
saw the overhanging coal, tested it, and found it firm, 
but, being an experienced miner, knew it was liable to 
fall, and went to work underneath it, and was injured 
by its falling on him, the company was not liable.— 
ISLAND COAL CO. V. GREENWOOD, Ind., 50 N. E. Rep. 36. 

153. MECHANICS’ LIENS—Action.—An action to fore- 
close a mechanic’s lien, where no personal judgmentis 
asked, is a proceeding in rem.—SIMONSON BROS. MFG. 
Co. v. CITIZENS’ STATE BANK OF GOLDFIELD, Iowa, 74 
N. W. Rep. 905. 

154: MECHANICS’ LIg=NS—Statement.— Where the state- 
ment of an account attached to plaintiff’s claim fora 
mechanic’s lien contained items placed therein Ly 
plaintiff's book-keeper that did not go into the build- 
ing, which fact was known to the book-keeper, but 
not to plaintiff’s manager, who verified the jaccount, 
and the trial court restated the account, deducting 
therefrom such items, and allowed the lien as to the 
balance, such lien is valid.—StT. Croix LUMBER Co. Vv. 
Davis, lowa, 74 N. W. Rep. 756. 

155. MINING LEASE — Construction — Royalties. — A 
mining lease provided that the lessees were to pay to 

* the lessors, as royalty, a certain per cent. on all net 
proceeds from all smelter and freight charges and mill 
returns on allore, and also an undivided one-fourth 
non-assessable interest in the lease, free from all ex- 
penses whatever to lessors, “said one-fourth interest 
being the net proceeds from said ore taken from said 
lease.” Held, that ‘net proceeds,” under the lease, 
meant after the freight charges and charges for treat. 
ment ofthe ore were taken out of the gross mill or 
smelter values, but that the expenses of working and 
developing the mine were not to be deducted therefrom. 
— MALONEY V. LOVE, Colo., 52 Pac. Rep. 1029. 

156. MORTGAGES—Distribution of Proceeds. — When 
several notes given by the same debtor, growing out 
of the same transaction, and all due and payable, are 
secured equally by a mortgage, and there is a judicial 
foreclosure on all the notes, the proceeds of the sale 
should be credited pro rata on the notes.—ROGERS V. 
Moore, U. S.C. C. of App., Fifth Circuit, 85 Fed. Rep. 
920. 

157. MORTGAGES—Foreclosure.—Under a decree of 
foreclosure of a mortgage, where an order of sale bas 
been made and the sale advertised, the court acquires 





jurisdiction and possession, to the exclusion of any 
other court; and the appointment of a receiver for 
said property by another court does not divest jurisdic. 
tion and stop the sale.—HOLLAND TRUST Co. V. INTER- 
NATIONAL BRIDGE & TRAMWAY CO., U.S.C. C. of App., 
Fifth Circuit, 8 Fed. Rep. 865. 


158. MORTGAGES — Foreclosure.—The fact that the 
mortgagor or the occupant of the mortgaged premises 
has become insane does not suspend the power of sale 
in the mortgage, or render void a sale under it. If the 
power is exercised in bad faith, forthe purpose of using 
such disability to gain an improper advantage: f the 
mortgagor, the courts will set aside the sale. But if 
the mortgagee and the purchaser at the sale acted in 
entire good faith, and in ignorance of the disability of 
the mortgagor, the mere fact that the property was bid 
off for much less than its value, and that the mortgagor 
was insane at the date of the sale, and so continued 
until after the expiration of the time of redemption, 
will not of itself entitle the mortgagor to have the sale 
set aside, or to redeem from it, after the expiration of 
the period of redemption allowed by statute, especially 
where the purchaser at the sale has entered into law- 
ful possession of the premises, and made valuable re- 
pairs and improvements.—LUNDBERG V. DAVIDSON, 
Minn., 74 N. W. Rep. 1018. 


159. MORTGAGES—Foreclosure—Receiver of Rents.— 
The owner leased the premises, to receive as rent one- 
third ofthe crop. After the crop was sown, the mort- 
gagee commenced foreclosure, and subsequently filed 
an amended complaint, praying for appointment of a 
receiver. A receiver was appointed ex parte, on Feb- 
ruary ist, to receive the rents and profits, and apply 
them under a direction ofthecourt. Possession of the 
land never wastaken by him. On March 14th he served 
notice of his appointment on the tenant, and de- 
manded the rents. On March 7th the owner sold and 
assigned all her interest in the erops to her attorney, 
who had no notice of the appointment of the receiver, 
the tenant receiving notice of such assigument on 
March 26th. The mortgage covered the land only. 
Held, that the title to the rents passed to the owner’s 
assignee, in preference to any right the recciver ac- 
quired therein.—BANK OF WOODLAND V. HERON, Cal., 52 
Pac. Rep. 1006. 


160. MORTGAGES—Purchaser at Foreclosure Sale.—On 
confirmation of a sale in foreclosure of a trust deed, 
title to all crops then unsevered, and to only such, 
passes to the purchaser.—REILEY V. CARTER, Miss., 23 
South. Rep. 405. 


161. MORTGAGES — Redemption.—A resale of mort- 
gaged land under an ordinary execution, instead of an 
alias decretal order authorized by Burns’ Rev. St. 1894, 
§ 782 (Rev. St. 1881, § 770), to satisfy a deficiency after 
redewption by the mortgagor from the first sale, is an 
irregularity which is waived by failure to object before 
sale.—MITCHELL V. RINGLE, Ind., 50 N. E. Rep. 30. 


162. MORTGAGES—Validity—Reference.—Where a wife 
joined her husband in a mortgage, and afterwards 
joined him in a second substitute mortgage to secure 
the same debt, a fatal defect in her privy examination 
to the first in no way affects the validity of the second. 
—LBROTHERS V. HARRISON, Tenn., 458. W. Rep. 446. 

168. MUNICIPAL BONDS—Rights of Holders.—Holders 
of municipal bonds ure not compelled to resort to man- 
damus to compel an assessment to pay them as they 
become due, but may sue and recover judgment for 
the amount due thereon.—HAMMOND V. PLACE, Mich., 
74 N. W. Rep. 1002. 

164. MUNICIPAL CORPORATIONS—Bridges—Mandamus. 
— Mandamus will not lie to compel a city to repair a 
bridge, Where it is authorized by Rev. St. §§ 1318, 1347, 
to levy a tax to make such repairs, which had not been 
done, where there were no unappropriate funds in the 
treasury, and it was a matter of discretion as to 
whether it woald be better to repair the old, or build 
a new, bridge.—STATE V. MAYOR, ETC. OF CITY OF 
AHNAPEE, Wis., 74.N. W. Kep. 783. 
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165. MUNICIPAL CORPORATIONS—Constitutional Limit 
of Indebtedness.—For the erection of a school house a 
town agreed to payasum which raised its indebted- 
ness so that it exceeded the constitutional limit by 
one-half the amount of the contract price. The con- 
tractors gave a bond for the performance of the con- 
tract, but abandoned the work before it was com- 
pleted. Held, that since such portion of the contract 
price which was within the constitutional limit was a 
valid indebtedness, it constituted a sufficient consider- 
ation for the contract, and the contractors and their 
sureties could not, therefore, escape liability for fail- 
ure to complete the building on the ground that the 
contract was invalid, as creating a debt in excess of 
the town’s constitutional limit.—SCHOOL TOWN OF 
WINAMAC V. HEsSs, Ind., 50 N. E. Rep. 81. 


166. MUNICIPAL CORPORATIONS—Construction of Side- 
walk by Property Owner.—A municipal corporation, 
having in the proper mode provided for the construc- 
tion of a sidewalk, and notified the owner of abutting 
land, may require of him the construction of a suffi- 
cient walk infront of his premises, and upon his de- 
fault may itself construct such walk, and assess the 
cost thereof upon his land; but it cannot recover from 
him indemnity on account of a judgment recovered 
against it for injuries occasioned by such owner’s neg- 
ligent construction of the walk.—WILHELM V. CITY OF 
DEFIANCE, Ohio, 50 N. E. Rep. 18. 


167. MUNICIPAL CORPORATIONS—Eight-hour Law.— 
Under an ordinance fixing 8 hours as a day’s work for 
city employees, they have the option to refuse to work 
over 8 hours a day, orto demand extra pay for over- 
time; but, in the absence of an agreement for extra 
pay, there is no right conferred to demand it, though 
the extra work has been performed.—VOGT v. CITY OF 
MILWAUKEE, Wis., 74N. W. Rep. 789. 


168. MUNICIPAL CORPORATIONS—Power to Levy Poll 
Tax.—Rev. St. 1895, art. 595, empowers a town board of 
aldermen “to levy taxes on persons and property, real 
and personal, within the corporation, subject to taxa- 
tion by the laws ofthe State; but the tax on persons 
and property shall not in any one year exceed the rate 
of one-fourth of one per cent. on the hundred dollars 
valuation.” Held,that it is doubtful whether the legis- 
lature intended to empower towns to impose a poll tax, 
and the doubt should be resolved against the tax.— 
MORRIS V. CUMMINGS, Tex., 45 8S. W. Rep. 383. 


169. MUNICIPAL CORPORATIONS — Surface Water — 
Drains.—Where a city has made permanent improve- 
ments to keep open a natural outlet for surface water, 
as provided by Acts 19th Gen. Assem. ch. 89, § 3, giving 
cities the power ‘‘to deepen, widen, cover, wall, alter 
or change the channel of water courses within their 
corporate limits,” and by Code 1873, § 527, providing that 
“city councils shall have care, supervision and control 
of all public highways, bridges, streets, alleys, public 
squares and commons within the city, and shall cause 
the same to be kept open and in repair,” equity will 
restrain an owner of land forming a part of such out- 
let from filling the same, and diverting the flow of the 
water, and thereby entailing serious consequences on 
the city and the people interested in the territory so 
drained.—CITY OF WAVERLY V. PAGE, Iowa, 74N. W. 
Rep. 938. 


170. MUNICIPAL IMPROVEMENTS—Sufliciency of Ordi- 
nance.—A city ordinance providing for the improve- 
ment of a street, amoung other things, by tiling, failed 
to specify the nature, locality or description of the 
tiles. Held insufficient to support a judgment fora 
specific tax.—ILLINOIS CENT. R. CO. V. CITY OF EFFING- 
HAM, I1].,50 N. E. Rep. 103. 


171. NATIONAL BANKS—False Statements.—Negligence 
of directors in permitting a false statement of the con- 
dition of a national bank to be published is a wrong to 
any person misled thereby into purchasing stock of 
the bank; and such directors are liable to respond to 
such person for the injury done, and the right of ac- 
tion therefor could not pass to the receiver of the bank 








on its insolvency.—HOUSTON V. THORNTON, N. Car., 29 
8. E. Rep. 827. 

172. NATIONAL BaNKS—lIncrease of Stock.—The cer- 
tificate of the comptroller of the currency that the 
capital stock of a bank has been increased to a certain 
amount is conclusive of the sufficiency of the facts 
and the regularity of the proceedings requisite to an 
increase, and cannot be questioned in any collateral 
proceeding.—COLUMBIA NAT. BANK OF Tacoma V. MatT- 
THEWS, U.S.C. C. of App., Ninth Circuit, 85 Fed. Rep. 
934. 

173. NEGLIGENCE — Contributory Negligence — Evi- 
dence.—In an action for negligence in leaving an 
opening unprotected between a shed which stood 
close to the front of a lot, and which was below grade, 
and a bulkhead on the inner line of the sidewalk, 
which was on grade, evidence that the owner of the 
lot did not remove the old sidewalk and construct a 
new one when first notified, and was notified again, is 
not admissible.—MCGRAW V. FRIEND & TERRY LUMBER 
Co., Cal., 52 Pac. Rep. 1004. 

174, NEGLIGENCE—Imputed Negligence—Liability of 
City.—Contributory negligence of the driver of a pri 
vate conveyance of another, in which plaintiff was 
voluntarily riding, is imputable to the plaintiff, and 
will preclude a recovery for injuries thereby occa- 
sioned.—RITGER V. CITY OF MILWAUKEE, Wis., 74 N. W. 
Rep. 815. 

175. PARENT AND CHILD—Enticing Away Child.— 
Where one wrongfully entices away and employs a 
minor daughter without her parents’ consent, dam- 
ages arising from his son’s debauching the daughter 
while she is thus employed are remote, and the em- 
ployer is not liable therefor, in the absence of know!l- 
edge on his part of his son’s conduct, or of connivance 
therein, or of negligence in his duty toward the girl.— 
STEWART V. STRONG, Ind., 50 N. E. Rep. 95. 

176. PARTITION—Pleading—Parties.—A probate court, 
without notice to infant heirs or appointing a guard- 
ian, decreed adult children of an intestate to be his 
sole heirs, and they joined in a conveyance of land de- 
scended from him. Held, thatthe infant heirs could 
recover possesion of the land, and have the title 
cleared of clouds raised by the decree and convey- 
ances.— KRUEZINSKI V. NEUENDORF, Wis., 74 N. W. Rep. 
974. 

177. PARTNERSHIP — Service.—Where an action is 
against the members of a co-partnership for a partner- 
ship debt, and one or more of such partners shall have 
been served with process, but not all of them, the 
plaintiff may proceed with his action against the de- 
fendants served, and, if he recover in the action, he 
may have judgment entered against all the defendants 
jointly indebted, whether served with process or not; 
but such judgment cannot be enforced against the de- 
fendants not served, except against theco partnership 
property.—SYMNS GROCER CO. Vv. BURNHAM, Okla., 52 
Pac. Rep. 918. 

178. PAYMENT—Voluntary Payment — Recovery.— 
Where plaintiffs charged defendant's account with the 
amount of a matured note indorsed by them, and sub- 
sequently, with full knowledge of the facts, repaid the 
amount, no action can be maintained by them to re- 
cover the amount so paid.—FiIrRsT NAT. BaNK OF WIN- 
STON V. TAYLOR, N. Car., 298. E. Rep. 831. 

179. PLEADING—Trespass—Waiver of Tort.—Where a 
trespass has been committed, the owner of the real es- 
tate cannot waive the tort, and sue the trespasser on 
contract for use and occupation, or rent due from him 
as tenant.—COMMON. TITLE INnsuR. & TRUST CO. OF 
PHILADELPHIA, Pa., V. DOKKO, Minn., 74N. W. Rep. 
891. 

180. PRINCIPAL AND AGENT—Insurance Policy.—In an 
action on an insurance policy, the defense was that 
the policy had been canceled, and that plaintiff's hus- 
band, as her agent, had been so notified. Held, there 
being evidence from which the jury could infer that 
plaintiff's husban‘’ was her general agent, including 
the matter of insura.::ce, it was error not to allow evi- 
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dence of notice to him ofthe canc liation of the pol- 
icy.—DICKERT V. FARMERS’ MUT. ASSUR. ASSN. OF 
CHESTER, S. Car., 29S. E. Rep. 786. 

181, PRINCIPAL AND SURETY.—One of several co ten- 
ants of land incumbered by mortgage, who buys the 
interest of his co-tenants, and asa part of the consid- 
eration assumes and agrees to pay the mortgage debt, 
bec@mes, as among the parties to that contract, the 
principal debtor, and the vendors become bis sureties. 
— MERRIAM V. MILES, Neb., 74 N. W. Rep. 861. 


182. PROCESS—Exemption from Service.—A person is 
privileged from the service of a summons in an action 
in which the venue is laid in a county other than that 
of his residence, while necessarily andin good faith 
within such county, for the purpose of testifying asa 
witness in a cause.—MAYER V. NELSON, Neb., 74. N. W. 
Rep. 841. 

183, PROCESS — Summons to Another County.—In a 
personal action, service of summons in a county where 
a suitis brought upon anominal defendant merely, 
who has no substantial interest in the subject of the 
suit adverse to the plaintiff, does not confer authority 
upon the court to issue a summons to another county 
for areal defendant.—MILLER V. MEEKER, Neb., 74N. 
W. Rep. 962. 

184. PROCKSS—Witness — Privilege.—A non resident 
suitor or witness, who comes into this State for the 
sole purpose of attending the trial of a cause pending 
therein, as a party or witness, is privileged from serv- 
ice of civil process not only while coming to, returning 
from, and attending upon, the court, but for a reason- 
able time afterthe hearing to prepare for his return 
home.—LINTON v. COOPER, Neb., 74 N. W. Rep. 842. 


185. PUBLIC LANDS—Presumptions from Grant.—A 
grant of land from the United States government, ac- 
cording tothe legal subdivisions established by the 
United States survey, presupposes an actual ground 
survey of the land, and the patent must be considered 
as conveying the land as actually surveyed.—STONE- 
WALL PHOSPHATE CO. V. PEYTON, Fla., 23 South. Rep. 
440. 

186. RAILROAD COMPANY—Failure to Fence Track.—A 
railroad company is liable for damages resulting from 
death of engineer, caused by a collision of his engine 
with cattle which had strayed on the track, in the ab- 
sence of a fence or cattle guard required to be main- 
tained by Hurd’s St. ch. 114, § 62; and itis immaterial 
that said statute was primarily intended for such ben- 
efit of the owners of live stock, since it will be pre- 
sumed the legislature intended to protect life as well 
as property thereby.—TERRE HAUTE &I. Ry. Co. v. 
WILLIAMS, II].,50 N. E. Rep. 116. 

187. RAILROAD COMPANY — Street Railroads—Cross- 
ings.—One street car compauy cannot restrain another 
from crossing its track on the ground merely that the 
extension of defendant’s street railroad on the pro- 
posed route is unauthorized by law.—CONsOoL. TRac- 
TION CO. V. SOUTH ORANGE & M. TRACTION Co.,N. J., 
40 Atl. Rep. 115. 

188. REAL ESTATE BROKERS—Fraud.—In an action 
against an agent for fraudulent representations as to 
the location of real estate sold by him to plaintiff, after 
a disaffirmance ofthe contract,the measure of dam- 
ages is the actual loss sustained, and not the difference 
between the actual value ofthe property conveyed 
and the price.—ROBERTS V. HOLLIDAY, S. Dak., 74N. 
W. Rep. 1034. 

189. RECEIVER—Expenses.—Where no objection is 
made tothe appointment ofa receiver fora partner- 
ship, the expenses of the receivership are preperly or- 
dered, on the final settlement, to bea lien on the as- 
sets, senior to that of prior liens.—GALLAGHER V. GIN- 
GRICH, Lowa, 74 N. W. Rep. 763. 

190. RELEASE OF JOINT DEBTOR.—Gen. St. 1897, ch. 114, 
§ 5, provides that, where persons are jointly or sev- 
erally liable on a debt, the release of one by the cred- 
itor shall not discharge the other beyond the proper 
proportion of the debt for which the person released 





was liable. Held, that under this statute evidence of 
the value of property transferred for the release of one 
of two persons jointly liable on a promissory note was 
properly rejected in an action against the other.— 
MASON Vv. BANKING HOUSE OF J. S. HUGHES & Co., Kan., 
52 Pac. Rep. 885. 

191. REMOVAL OF CAUSES—Joinder of Defendants— 
Motive.—If a person has a cause of action on which he 
may properly sue either one or two parties, and he 
chooses to sue both, he may do so,though his motive 


_in joining them isto prevent a removal to a federal 


court.—DEERE, WELLS & Co. v. CHICAGO, M. & ST. P. 
Ry. Co., U. 8. C. C., 8. D. (lowa), 85 Fed. Rep. 876. 

192. REPLEVIN— Demand.— Where the defendant in a 
replevin action has never conceded the right of the 
plaintiff tothe possession of the property replevied, 
but, onthe contrary, has denied the claim and right 
of the plaintiff thereto, and has otherwise shown that 
ademand would be unavailing, proof of demand and 
refusal is unnecessary.—BARTON V. MULVANE, Kan., 52 
Pac. Rep. 883. 

193. RES JUDICATA—Judgment on Appeal.—Taking 
an appeal from ajudgment of the circuit court sustain- 
ing a demurrer to a declaration for insufficiency does 
not make the judgment ofthe supreme court conclu- 
sive on the merits, so as to support a plea of res judicata. 
—ALABAMA & V. Ry. CO. Vv. MCCERREN, Miss., 23 South. 
Rep. 423. 


194. RES JUDICATA—New Trial.—A judgment is con- 
clusive against all defenses which might have been set 
up before it was rendered, for the purposes of every 
subsequent suit betweenthe same parties and their 
privies, whether founded on the same or a different 
cause of action.—TUCKER V. CARR, R. I., 40 Atl. Rep. 1. 


195. RIGHTS OF ABUTTING OWNERS.—An abutting 
property owner ona city street has the right to sur- 
plus earth or gravel and other materials excavated 
from the street in front of his property for the purpose 
of improving the street, subject only t» the right of the 
city to use them in improving other streets under the 
same general plan of improvement; but he cannot 
compel the city to remove the materials to a place 
designated by him, and, if he fails to take steps to re- 
move them within a reasonable time, the city has the 
right to treat it as abandoned and use It as it sees fit.— 
HAAS v. CITY OF EVANSVILLE, Ind., 50 N. E. Rep. 46. 


196. SaLE—Construction of Contract.—In a contract 
of sale providing that ‘‘if, during the deliveries on 
this contract, the price should be below the price 
herein named, we (sellers) agree to rebate such differ- 
ence on deliveries so affected,’ the words ‘‘the price,” 
followiug the word “contract,” mean “the market 
price.”—WING V. WADHAMS OIL & GREASE CO., Wis., 74 
N. W. Rep. 819. 

197. SALE—Refusal to Perform—Damages.—If a vendee 
in an executory contract of sale, or where the title of 
the property has not passed to him, refuses to perform, 
aright of action for damages arises in favor of the 
vendor for the injury or loss he has sustained by rea- 
son of the breach of the contract, and this is ordinarily 
or generally the difference between the market value 
ofthe property atthe time and place of delivery and 
the price fixed by the contract.—FUNKE Vv. ALLEN, 
Neb., 74 N. W. Rep. 832. 

198. SaLE—Warranty.—A warranty provided that the 
machinery sold should possess certain characteristics, 
and be capable of working in a certain manner, but, i 
it failed to fulfill the representations, the seller would 
replace it without charge, or refund the price. Held, 
that the buyer, not having paid the price, could not re- 
cover expenses incurred or damages resulting from 
the attempted use of the machinery, since it was 
bound by the terms of the warranty.—CANON CITY 
ELEC. LIGHT & POWER CO. Vv. MEDART PATENT PULLEY 
Co., Colo., 52 Pac. Rep. 1030. 

199. SALE BY FacTOR—Title Acquired.—A sale, by a 
factor, of goods of his principal as his own and for his 
own sole benefit, confers no title upon the vendee, as 
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against the rigbts of the real owner.—REGIER V. 
SKANDIA PLOW Co., Neb., 74 N. W. Rep. 830. 

200. SET-OFF—Debt Due Insolvent.—A creditor of an 
insolvent, whose debt is due at the time of the making 
of a general assignment by the debtor, is entitled to 
set off such debt against a debt from himself to the 
insolvent, which had not matured atthe time of the 
assignment.—IN RE HaTcu, N. Y., 50 N. E. Rep. 49. 

201. SPECIFIC PERFORMANCE—Consideration.—A par- 
tially executed contract to convey land for a valuable 
consideration can be enforced by or against the estate 
of the deceased vendor.—JANES V. HOLMDEN, Kan., 52 
Pac. Rep. 913. 

202. SPECIFIC PERFORMANCE — Evidence. — Plaintiff 
worked for his stepfather seven years after his 
mother’s death, and then was given possession of the 
land in controversy, which he held until his stepfather 
died, five years later. Defendant married the step- 
father two years after the death of plaintiff's mother, 
and she testified that, just prior to the marriage, 
plaintiff told herthat the land belonged to his step- 
father, but plaintiff denied this. Numerous witnesses 
testified that the stepfather had declered that he had 
agreed to give the land to plaintiff for his services, 
and that he did not execute a deed, because defendant 
refused to sign it. Held, that plaintiff was entitled to 
specific performance of an ora] contract to convey 
land.—MILLS Vv. MCCAUSTLAND, Iowa, 74 N. W. Rep. 930. 

203. SPECIFIC PERFORMANCE—Evidence.—In a suit for 
specific performance of an agreement, the burden is 
upon the complainant to prove the same by clear and 
distinct evidence; and where the evidence is not only 
unsatisfactory and insufficient, but the agreement is 
one that defendant was unlikely to make, the bill 
should be dismissed. — ROCKECHARLIE V. ROCKE- 
CHARLIE, Va., 29S. E. Rep. 825. 

204. SPECIFIC PERFORMANCE — Laches.—Where com- 
plainant for specific performance of a contract to as- 
sign a part interest in a patent right, and to share in 
the profits, had notice, five years before filing his bill, 
that defendant refused to perform the contract, he is 
barred by laches, the rule against delay being espe- 
cially applicable where the contract sought to be en- 
forced is of a speculative and fluctuating value, and 
where the relation sought to be established would 
constitute complainant a partner or joint owner with 
respondent.—HARRIGAN V. SMITH, N. J., 40 Atl. Rep. 13. 

205. STATUTES—Construction—Title of Act.—The title 
of an act of the legislature will be looked to as one of 
the means of discovering the purport of a doubtful 
act, but this will only be in cases of ambiguity and un- 
certainty in the provisions of the act, and, if need be, 
to aid in its construction, but it will never be held to 
control the plain and unambiguous meaning of a stat- 
ute, nor to explain or restrain its positive provisions. 
—CHoctaw, 0. & G. R. Co. Vv. ALEXANDER, Okla,, 52 
Pac. Rep. 944. 

206. TAXATION — Building and Loan Associations— 
Stock.—Burn’s Rev. St. 1894, § 8422, relating to corpo- 
rations in general, makes all stock, except where some 
other provision is made by law, taxable in the corpo- 
rate name. Section 8507 provides that building, loan 
fund, and savings associations shall be assessed on 
the surplus of receipts over loans, and declares that 
neither said associations nor the shareholders therein 
shall be liable to other taxation on said shares of 
stock. Held, thatthis was nota limit on the right to 
further tax the holders of stock, or those to whom 
building associations were indebted, and it was proper 
to tax a non-borrowing member for his holdings, 
which are in the nature of a credit, and it was imma- 
terial whether the stock was fully paid up.—HaRN Vv. 
WOODARD, Ind., 50 N. E. Rep. 33. 

207. TAXATION—Legality of Assessment.—Injunction 
will lie in this territory to enjoin the illegal levy of any 
tax, charge, or assessment, or the collection of any 
illegal tax, charge, or assessment, or any proceeding 
to enforce the same; and, without express statutory 
authority, the general powers of a court of equity 





would be ample to afford such “relief. —WALLACE V. 
BULLEN, Okla., 52 Pac. Rep. 955. 

208. TAXATION — Manufacturing Corporations. — A 
corporation who principal business is the purchasing 
of sheep and lambs, slaughtering them, pulling the 
wool from the hides, selling it and the hides, convert- 
ing the offal into fertilizer, reducing the carcasses to a 
temperature which will retard decomposition, and 
shipping them to places of delivery, is not carrying on 
manufacture within the meaning of the statutes relat- 
ing to the taxation of corporations.—lEOPLE Vv. ROB- 
ERTS, N. Y.,50 N. E. Rep. 53. 


209. Tax DEED—Incomplete Description.—It is not 
competent to sustain a tax deed founded upon an in- 
complete description of the land thereby sought to be 
cenveyed to prove that a custom had prevailed for 
many years in that county to enter lands upon the 
books of the county for taxing purposes in the same 
manner as was done in this case.—MCWILLIAMS V. 
GREAT SPIRIT SPRINGS CoO., Kan., 52 Pac. Rep. 905. 


210. TAX SALE—Purchase by Claimant.—The owner- 
ship of land is immaterial tothe right and power cf 
the State to sell it for taxes.—SMITH V. CASSEDY, Miss. 
23 South. Rep. 427. 


* 211. TELEGRAPH CoMPpaNy—Interstate Commerce.—A 
telegraph company is not exempted from liability for 
negligence in delivering a message filed for transmis- 
sion from one State to another by the act of congress 
of July 24, 1866, granting certain privileges to such 
companies engaged in interstate commerce.— WESTERN 
UNION TEL. Co. V. MELLAN, Tenn., 45S. W. Rep. 443. 

212. Towns—Highways—Injunction.—A town will not 
be enjoined from vacating a highway at the suit of an 
abutting owner, his remedy by certiorari being suffi- 
cient.—MCLACHLAN V. INCORPORATED TOWN OF GRaY, 
Iowa, 74 N. W. Rep. 773. 

213. TRIAL—Directing Verdict.—A maker deposited 
his note with a bailee in escrow as security for the per- 
formance of a contract to convey land in exchange for 
merchandise. The contract was abandoned by the 
maker, and there was no evidence of performance by 
the other party. The bailee transferred the note 
without authority, and there was some evidence that 
the purchaser took it with notice, and that he paid for 
it by crediting the indorser on an old obligation. 
Held, that the question of notice was for the jury, and 
it was error to direct a verdict.—JAMISON Vv. MCFaR- 
LAND, 8. Dak., 74N. W. Rep. 1033. 

214. TRIAL — Improper Remarks to Jury—Presump- 
tion.—Where a record shows that improper remarks 
were made in his argument to the jury by the attorney 
of the prevailing party, but does not show whether the 
court reproved the attorney or directed the jury to dis- 
regard the remarks, nor is the evidence presented to 
the court for review, in such case a reviewing court ig 
not warranted in reversing the judgment entered upon 
the verdict, however improper the remarks may have 
been. The presumption in such case is that the court 
performed its duty and that the evidence sustained 
the verdict.—WARDER, BUSHNELL & GLESSNER CO. V. 
Jacoss, Ohio, 50 N. E. Rep. 97. 

215. TRIAL — Instructions. — Where the maker ofa 
note issued by the assignee thereof, a request to in- 
struct the jury that they ‘‘should consider the plaintiff 
a bona fide holder and purchaser of the note” should be 
refused, if there are any circumstances in evidence to 
the contrary.— HAMILTON V. HENNEMAN, Ind., 50 N. E. 
Rep. 48. 

216. TRI1aL—Instructions — Assumption of Facts.—In 
an action on a note, the answer alleged fraud by 
plaintiff in selling certain property, for which the note 
was given; and the issue was raised whether the con- 
tract of sale was with defendants, or with a third 
party, who had assigned his interest in the contract to 
defendants, and the testimony on this issue was con- 
flicting. Held, that an instruction that, if the jury 
find the plaintiff falsely represented the property 
which was sold to the defendants, the plaintiff could 
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not recover, is in effect an instruction to find that the 
contract was between plaintiff and defendants, and is 
erroneous.—GAINES V. MCALISTER, N. Car., 298. E. 
Rep. 844. 

217. TRIAL — Verdict — Setting Aside.—Affidavits by 
jurors that they misunderstood the instructions of the 
court cannot be received to impeach the verdict.— 
CHRIST V. CITY OF WEBSTER CITY, Iowa, 74 N. W. Rep. 
742. 

218. TrusT — Constructive Trust — Advancement to 
Wife.—A conveyance to a husband by his wife’s father, 
as an advancement to her, does not create a construc- 
tive trust.—MEREDITH V. MEREDITH, Ind., 50 N. E. 
Rep. 29. 

219. TRustT—Constructive Trust—Limitations.— Where 
a husband, in violation of his agreement to purchase 
land for his wife, paid for it with her land and money, 
and took title to himself, a constructive trust arose; 
and though the statute did not run against the wife’s 
right to have the husband declared a trustee, and to 
compel a conveyance, his possession being considered 
as hers also, the statute ran against her heirs and next 
of kin from her death, his continued possession under 
color of title being presumed to be adverse.—FAGGART 
v. Bost, N. Car., 29S. E. Rep. 833. 

220. Trusts—Evid Adva ts.—A father-in- 
law conveyed land to his son-in-law by a deed abso- 
lute. Witnesses testified that he had declared that he 
intended the land for his bodily heirs; that the grantee 
had declared that he had no property; that the 
grantee’s wife claimed to own the iand. Held not suffi- 
ciently clear and convincing to prove a resulting trust 
in favor of the wife.—ROGERS V. ROGERS, 8S. Car., 29 S. 
E. Rep. 812. 

221. TRUST DEEDs—Power of Sale.—Where a trust 
deed required the advertisement of the property, on 
default in the payment of the sum secured thereby, by 
publication in a newspapers ‘‘for four weeks next be- 
fore the day of sale,” an advertisement so made that 
nine days intervened between the day of the last pub- 
lication and the day of sale conferred no authority to 
sell, and therefore a sale and deed by virtue of such 
advertisement were void.—MCMAHAN V. AMER. BLDG. 
&{Loan & TONTINE SAVINGS ASSN., Miss., 23 South. 
Rep. 431. 

222. VENDOR AND PURCHASER — Notes for Price. — 
Where, as part consideration for notes given on a pur- 
chase of land,the vendor agrees to furnish within a 
reasonable time an abstract showing a perfect title to 
said land, the failure to furnish such abstract within 15 
months constitutes a failure of consideration, though 
the vendor had warrsnted the title, and the vendee 
had not been disturbed in his possession.—LORING Vv. 
OXFORD, Tex., 45S. W. Rep. 395. 


223. VENDOR AND PURCHASER—Rescission.—A provis- 
ion in a contract for the sale and exchange of lands, 
set out in full in the opinion, construed to be a per- 
sonal covenant, and not a condition, and so not enti- 
tling the vendee to rescind on account of its breach.— 
BARR V. LITTLE, Neb., 74 N. W. Rep. 850. 


224. WILLS—Appointment of Executor.—A testator, 
after giving to his wife all of his property for life, and 
providing for the distribution of what remained after 
her death, provided as follows: “I hereby appoint my 
wife, 8, executrix,” ‘‘and, in case of her death or ina- 
bility to act, I hereby appoint K executrix of my last 
will and testament; and said executrix may dispose of 
my real and personal property to the best advantage 
as he sees fit, and make distribution according to the 
provisions of the will and testament after the death of 
my wife S,as soon as possible.” Held, that the will 
appointed said K executor to succeed said S at her 
death.—KINNEY V. KEPLINGER, IIl., 50 N. E. Rep. 181. 





225: WILL8S—Charge on Realty.—A testator devised to 
his wife certain real estate, ‘‘to be by her disposed of 
in such manner as to pay” certain specified legacies. 
He also bequeathed to her all his personal property, 
“‘excepting that out of the property she shall pay, as 





soon as convenient to her, and within three years after 
his decease,” these legacies. The widow elected to 
take under the will. Upon the full settlement of the 
estate the probate court made a decree of distribution, 
in which, after finding that all the devises and bequests 
inthe will were valid, it assigned the property, real 
and personal, to the widow, subject to the payment of 
the legacies. Held, that by the construction placed on 
the will by the probate court, which is conclusive on 
all parties interested, the legacies were a charge on 
the property, but not on the person of the widow.— 
Eppy v. KELLY, Minn., 74 N. W. Rep. 1020. 


226. WILLS—Establishment—Testimony of Executor. 
—Under the statute prohibiting a party interested from 
testifying in a civil action when an adverse party sues 
as devisee, unless when called as a witness by such 
adverse party, a devisee suing to establish a will can- 
not call the executor named in the will to testify on 
his behalf, though the executor is madea party de- 
fendant.—BARDELL V. BRADY, III., 50 N. E. Rep. 124. 


227. WILL—Executors — Liability as Debtor.—When 
a ereditor makes his debtor the executor of his will, 
the debt itself is not discharged if the will shows an 
intention to the contrary, or if creditors of the estate 
will be prejudiced. The debt will be considered paid, 
and treated as money in the executor’s hands, for 
which he must account. Nor can he escape this lia- 
bility by failing to charge himself with the debt in bis 
inventory.—ROBINSON’S ESTATE V. HODGKIN, Wis., 74 
N. W. Rep. 291. 


228. WILLS—Perpetuities—Saying of Masses.—A be- 
quest of a certain sum to the priest of a certain church 
requiring the income to be used in ornamenting tes- 
tator’s burial lot, is invalid as a gift in perpetuity for 
a private trust.—SHERMAN V. BAKER, R. I., 40 Atl. 
Rep. 11. 


229. WILL—Probate—Submission of Question to Jury. 
—Code Pub. Gen. Laws, art. 93, § 14, provides that let- 
ters of administration may be granted by the orphans’ 
court of the county wherein deceased had his resi- 
dence, or, if he had no residence, then in the county 
where he died. It was claimed that assignee was not 
a resident of Baltimorecounty. Held, that after a will 
has |been admitted to probate in the county stated in 
the will to be testator’s residence, a petition to submit 
to a jury the question of testator’s residence was prop- 
erly denied, as the question was a jurisdictional one, 
which the orphans’ court must decide, and the probate 
was valid, in the absence of fraud, until reversed on 
appeal or set aside by its own order.—STANLEY V. SAFE 
Deposit & TrusT Co. OF BALTIMORE, Md., 40 Atl. 
Rep. 53. 


230. WILLS—Validity of Bequest.— A bequest was 


made to executors in trust for the use of testator’s son 
until such time as he should become unmarried, in 
which event he was to have the land in fee, but, if he 
died without being divorced and childless, the land 
was to go to other devisees. Held not contrary to pub- 
lic policy nor void.—RANSDELL V. BOSTON, I11., 50 N. E. 
Rep. 111. 

231. WILLS—Vested Remainder.—A devise of the resi- 
due of a testator’s real and personal estate to his two 
sons in esse, subject to an equitable life estate therein 
given to his widow entitling her to the interest and 
rents thereof, vests the remainder in said sous; and it 
is immaterial that, by the next clause of the will, a 
condition subsequent is created which may devest the 
estate in remainder on cert in conditions, where such 
conditions have not happened and never can happen 
so far as the rights of plaintiffs, heirs of one of said 
sons are concerned.—HINRICHSEN V. HINRICHSEN, Ill., 
50 N. E. Rep. 135. 

232. WITNESS—Examination.—It is competent for a 
plaintiff to recall one of his witnesses, whom he has 
already examined, to refresh his recollection of bis 
testimony at a former trial, subject to the discretion 
of the court to permit the same.—GILBERT V. MICHIGAN 
CENT. R. Co., Mich., 74. N. W. Rep. 1010. 
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